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SMALL BUSINESS PROBLEMS IN THE PETROLEUM 
INDUSTRY 


WEDNESDAY, DECEMBER 9, 1959 


House or REPRESENTATIVES, 
Suscommitree No. 5 on DistripuTion PropiemMs 
or THE SeLtect Commirree To Conpuct a Srupy AND 
INVESTIGATION OF THE PROBLEMS OF SMALL BUSINESS, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 9:35 a.m., in room 429, 
House Office Building, Hon. James Roosevelt (chairman of the sub- 
committee) presiding. 

Present: Representatives Roosevelt, Steed, Brown, Moore, and 
Yates. 

Also present: Bryan H. Jacques, staff director; Richard L. Mitchell, 
counsel for Subcommittee No. 5; Justinus Gould, assistant counsel ; 
Marie M. Stewart, clerk; and Victor P. Dalmas, adviser to minority 
members. 

Mr. Rooseveit. The committee will please come to order. 

These hearings which we are beginning this morning are being held 
by Subcommittee No. 5 of the Select Committee on Small Business 
of the House of Representatives. I will hereafter refer to the sub- 
committee as the committee. We are charged in this committee with 
the responsibility of examining into distribution practices in the 
petroleum industry. 

Sitting second on my right is the Honorable Tom Steed, of Okla- 
homa. The other members of the committee will be with us at various 
times during the day, Sitting next to Mr. Steed, on his right, is 
Congressman Yates, of Illinois, not a member of the subcommittee, 
but he is a member of the House Small Business Committee, and we 
welcome him to the hearings here this morning. May I simply say 
to you that we will treat you as if you were a member of the sub- 
committee. If you have any questions, please don’t hesitate to ask 
them. 

On my right is Mr. Mitchell, the counsel of the subcommittee, and 
on my left the adviser to the minority members, Mr. Dalmas. 

I might also at this time take the opportunity of saying that the 
minority members, who are unavoidably delayed, will be here later 
and they have some questions of the first witnesses whom the commit- 
tee will hear this morning. I am going to ask those witnesses if they 
will hold themselves in readiness in case the minority members wish 
to ask them certain questions at a later time. 

I would like to review, briefly, what has happened up to now on the 
activities of this committee. We conducted hearings in 1955, 1956, 
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and 1957. At those hearings, which were held in various parts of the 
country, we heard testimony on virtually all phases of petroleum dis- 
tribution as it affected the retail dealers, the wholesalers, and the 
major suppliers of petroleum products. F ollowing those hearings this 
committee made findings and recommendations on practices found to 
exist in the industry. 

The findings and recommendations were then incorporated into 
committee reports and made available to the public. It was our hope 
that the reports and the hearings which preceded them would go a 
long way toward correcting the unfair practices which we then found 
to exist in the industry. We even hoped that the practices would be 
done away with entirely, and we agreed and went through with an 
agreement to give the industry 1 full year in which we did not have 
any hearings in order that they might be free to make such changes 
during that period as they saw fit. “However, since our last hearings 
in 1957 and right up to now, our committee has received a ste: udy flow 
of complaints ‘from retail dealers and wholesalers located in all parts 
of the country. The number of the complaints—the regularity with 
which they have been received by the committee—the apparent earn- 
estness with which the complaints have been made—prompted this 
committee last summer to send questionnaires to the industry. 

They were sent to major oil companies and to those organizations 
representing retail dealers and wholesalers. The questionnaires rep- 
resented an effort by the committee to determine what changes might 
have taken place in the industry with respect to distribution since the 
time of our hearings in 1957. The response to the questionnaires was 
a very good one. ‘We heard from every part of the country and the 
answers we have received to our questions are proving and will prove 
of great value in the work of the committee. 

The study we have made of these questionnaire responses, coupled 
with an examination of the complaints which we have been receiving 
since 1957 made it seem advisable that we examine into distribution 
conditions as they presently exist. We wanted to know whether con- 
ditions are better—or worse—or remain unchanged. That is why we 
scheduled these three hearings. 

Today we begin the first of these hearings devoted to the distribution 
of what is known in the industry as TBA—tires, batteries, and acces- 
sories, and the other related automotive products handled by retail 
gasoline station dealers, and by wholesalers. We, of course, recognize 
that this is a vast industry—TBA is but one phase of it—and even- 
tually we must undertake a consideration of other practices and prob- 
lems in the industry. We expect these hearings to prove fruitful and 
as a result we expect to be able to judge whether or not to recom- 
mend—to the full committee and through it to the House of Repre- 
sentatives—legislation directed to eliminating any unfortunate prac- 
tices which still exist. 

The witnesses we expect to present are from all sections of the 
country. I want to take this opportunity to thank them for the time 
and effort that they have expended in coming here, and on behalf of 
the committee I wish to welcome them to W ashington and commend 
them on their public spirit in coming forward to try to do something 


constructive to assist the competitive free enterprise system which is 
the backbone of our American way of life. 
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Now, this morning the first witness before the committee is Mr. 
Victor L. Toft, president of the Automotive Service Industry Asso- 
ciation of Omaha, Nebr. Mr. Toft, will you come forward, sir, and, 
if you would, allow me to swear you. I believe you have counsel with 
you and if counsel would identify themselves for the record at this 
time, I would say that I probably, unless counsel has objection, would 
like to swear counsel at the same time. 

Mr. Hatreenny. I think that would be a good idea. 

Mr. Roosrvett. We have found that there are times when counsel 
likes to make a statement, rather than just advise their client, and 
under such circumstances it is better to have it all as part of the sworn 
statement before the committee. So, gentlemen, would you first iden- 
tify yourselves before the committee ? 

Mr. Hatreenny. My name is Harold T. Halfpenny, attorney at 
law, Chicago, Ill., representing people in the industry. 

Mr. Latimer. Mr. Chairman, I am J. Austin Latimer, Washington 
legal counsel for the Automotive Service Industry Association. 

Mr. Roosrevetr. Gentlemen, we welcome you and are glad to have 
you here. 

Will you please raise your right hands? 

Do you solemnly swear that the testimony you are about to give 
before this committee shall be the truth, the whole truth, and nothing 
but the truth, so help you God ? 

Mr. Torr. I do. 

Mr. Hatrrenny. I do. 

Mr. Larimer. I do. 

Mr. Roosevettr. Mr. Toft, I believe you have a prepared statement 
to make. I believe the members of the committee have copies of it. 
If you would care to proceed now with that prepared statement, the 
committee would be glad to hear you, sir. 

Mr. Torr. Thank you. 


TESTIMONY OF VICTOR L. TOFT, PRESIDENT, AUTOMOTIVE SERVICE 
INDUSTRY ASSOCIATION, ACCOMPANIED BY HAROLD T. HALF- 
PENNY, ESQ., COUNSEL FOR MEMBERS OF THE INDUSTRY; AND 
J. AUSTIN LATIMER, ESQ., LEGAL COUNSEL FOR THE AUTOMO- 
TIVE SERVICE INDUSTRY 


Mr. Torr. I, Victor L. Toft, being first duly sworn, depose and 
state as follows: 

I live at 410 South 93d Street, Omaha, Nebr., and am presently 
president of the Automotive Service Industry Association and execu- 
tive vice president, general manager, secretary and treasurer of Sidles 
Co., with home offices located at 73d and Pacific Streets, Omaha, Nebr. 

My first association with the Sidles Co. occurred in 1934 when I 
became a director of the company because I was acting as executor 
at that time for the estate of H. E. Sidles, which estate held con- 
trolling interest in the Sidles Co. I have been a director ever since. 
I became active in the management of the company in 1939 in the 
capacity of sales manager, and served in that capacity until I was 
appointed to my present position in 1941. 
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The Sidles Co. is engaged in the business of acting as a warehouse 
distributor and wholesaler in all kinds of automotive, bus, tractor, and 
truck parts, supplies and equipment, as well as household appliances 
and heating and air conditioning. We have, therefore, three separate 
divisions within the framework of the company, as follows: 

1. (a) The automotive division with sales, January through October 
of 1949 (10 months) of $9,914,303. This business was done out of 
Omaha and 26 branch points, as per exhibit No. 1. (See p. 9.) 

(6) Sales, January through October 1959 (10 months) of approxi- 
mately $1,200,000 through two affiliate automotive wholesale distrib- 
uting points in which the Sidles Co. owns controlling interest, these 
being Sidles-Chambers Co., with headquarters at Chadron, Nebr., with 
branches at Scotsbluff, Alliance, and Valentine, Nebr.; and Automo- 
tive Parts Co., with headquarters at Denison, Iowa. 

2. The household appliance division with sales, January through 
October of 1959 (10 months) of $7,237,282 and with warehouse stocks 
at Omaha, Nebr., and Des Moines, Iowa. 

3. The conditioned air division with sales, January through October 
1959 (10 months) of $519, 837. 

Summary—total sales for first 10 months of 1959 of $17,671,422 in 
the Sidles Co. proper and $1,200,000 in affiliate companies. 

I regret that the announcement of this hearing did not give me more 
time to accumulate a great deal more pertinent information than it has 
been possible to accumulate in so short a time. Unfortunately, it has 
come at a time when I have had to be away a great deal in my capacity 
as president of the Automotive Service Industry, and obviously it re- 
quired endless hours to examine company records on many dealer 
accounts for some months or years back in order to provide concrete 
facts. However, enough information has been gathered and submitted 
herewith, we believe, to establish conclusions as to the coercive pattern 
that exists in hundreds of situations in our trade area. 

We obtained reports from salesmen and branch managers employed 
by us throughout the territory we serve. These reports include the 
names of some 280 accounts whose purchases of TBA items have been 
affected by major oil and rubber company entry into the TBA busi- 
ness. This list obviously is not complete since there wasn’t the neces- 
sary time available for research. 

It would perhaps be presumptuous to suggest that loss of substan- 
tial business on TBA items to all of these accounts is the result of co- 
ercive practices. Nevertheless, when such losses become standard pro- 
cedure, if, as, and when major oil companies pick up a line formerly 
handled by us and other automotive jobbers, when we have served 
these accounts for many years to their satisfaction and ours, it becomes 
something more than a matter of respective sales ability or adequacy 
of warehoues stocks. In the latter case, we carry many times the 
stocks that the major oil company supplier carries in any given 
wholesale point. 

These illustrations will serve to characterize the type of losses that 
are typical when the major rubber companies, who have become the 
approved TBA suppliers for many of the major oil companies, were 
given Delco battery contracts in this year. 
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Illustrative : 

(1) Jerry Sinclair, Adair, Iowa, purchased $378.79 of Delco bat- 
teries from us January through July 1959; no purchases since. 

(2) Scheldberg Chevrolet Co., Greenfield, Iowa, purchased $526.91 
of Delco batteries from us January through August 1959; no pur- 
chases since. 

(3) Steinauer Oil Co., DX, Steinauer, Nebr., purchased $212.26 
Delco batteries from us January through July 1959; no purchases 
since. 

(4) Rassmus Oil, West Point, Nebr., purchased $432.85 of Delco 
batteries from us January through July 1959; no purchases since. 

(5) Walt’s Champlin Service, Persia, Iowa, purchased $360.57 of 
Delco batteries from us in 9 months preceding July 1959; no pur- 
chases since. 

These examples illustrate why a branch such as Falls City, Nebr., 
dropped from Delco battery sales of 1,552 Delco batteries in 1958 to 
546 Delco batteries in the first 11 months of 1959. 

Losses incident to other lines of TBA products, notably filters, 
spark plugs, Prestone, and the like, preceded the year 1959 because they 
became available to major oil TBA earlier. These illustrations will 
serve to characterize these losses: 

(1) Peterson Mobile Service, Hastings, Nebr., bought $691 of Pres- 
tone from us in 1958; none since. 

(2) Farmer’s Co-operative, Juniata, Nebr., bought $2,200 of Pres- 
tone from us in 1957; none since. Also $1,100 of Delco batteries 
through 1958 ; none since. 

(3) Chuck’s Conoco, Blue Hill, Nebr., bought $505 in AC oil filters 
from us in 1958; none since. 

(4) Slack’s Super Service, Minden, Nebr., averaged yearly pur- 
chases on Fram oil filters of approximately $1,000. Advises us will 
buy from Continental Oil Co. henceforth. 

(5) Dan’s DX Service, Hastings, Nebr., bought $110 of Prestone in 
1958; none in 1959. 

(6) Braddyville Oil, Skelly, Braddyville, Iowa, bought $41.76 
worth of AC spark plugs in 1958, but none in 1959 ; $196.54 worth of oil 
filter in 1958 and $2.72 worth in 1959; $699.33 worth of accessories in 
1958, and $161.39 worth in 1959. 

Demonstrative of the effect of major oil acquisition of a branded 
product is shown by these figures on Prestone. Sales by years are 
as follows: 

Sidles Co.: 1950, $251,879.68; 1951, $287,630.53; 1952, $227,481.14; 
1953, $241,240.40 ; 1954, $196,280.64 ; 1955, $191,317.61 ; 1956, $97,480.26 ; 
1958, $93,056.68; 1959 (first 10 months) , $39,280.16. 

Sidles-Chambers Co.: 1950, $85,121; 1951, $84,892; 1952, $56,498; 
1956, $40,776 ; 1958, $14,187. 

These results, which are typical of automotive wholesalers every- 
where, are partly the result of discriminatory prices, a general trend 
among oil company jobbers to play fast and loose with prices to the 
point where many accounts during the antifreeze season chalk on their 
windows “Prestone” with a question mark or “Zerex” with a question 
mark, the implication being, “We don’t know what the going price 
is, but we will meet competition.” These things as well as coercive 
practices have brought chaos to the market and loss of business to the 
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automotive wholesaler for reasons other than sales ability or adequate 
warehouse stocks and service to his customers. 

Coercive practices are characterized by the following typical il- 
lustrations. These are statements extracted from letters directed to 
me by our salesmen and branch managers: 


1. I called the Lincoln Oil Co. about their sparkplug policy—selling plugs in 
any quantity at the quantity price and rebating 5 percent on TRA purchases. 
They told me our salesmen were not supposed to call on the Skelly stations that 
they serve anyway. 

2. The operators of two Conoco stations here in Chadron, Nebr., have advised 
me that whenever they try to stock our merchandise the TBA man criticized 
them severely. Consequently, all they buy from me is something they can im- 
mediately move out. A display is out of the question. The stations that used 
to be my best customers can no longer display our tires. 

3. Mobil Oil went to the Mobil stations I was selling Gates belts and hose to 
and told them they were reboxing the belts and hose to Mobil numbers. 

4. I have a problem with a Conoco dealer, Knotky Conoco Service, Wahoo, 
Nebr., that is signed on our Seiberling tire contract. However, he cannot put 
the tires on display at the station due to the TBA hookup with Goodrich. 

5. I have two operators who sell Conoco who own their own stations and 
they buy a considerable amount of their merchandise from the Sidles Co. be- 
cause they are not tied down with a lease from Conoco. 

6. Schmeiding Conoco Service, Lincoln, Nebr., bought Seiberling tires from 
us some months ago and started out doing a good job on them. Under pressure 
from Conoco he finally quit and we made several stock adjustments on the tires 
he had in the station to help him liquidate the stock to satisfy Conoco. 

Since he wanted to sell the tires he leased a building next door to the station 
as soon as it was available and again he bought a stock of Seiberling tires from 
us and is doing a good job with them. He cannot, however, display the tires in 
the station so he sells from the leased building. 

7. Norm’s Texaco, Lincoln, Nebr., told me he was getting a lot of pressure 
from Texaco and from their jobber who distributes Firestone. He did not say 
he had been threatened in his lease, but did say that he sure did not like to 
leave the station and try to build up another one in a different location. He 
also said that when he took the present place the gallonage had been running 
6,000 per month, and that he had built it up to 22,000 gallons. 

8. Mitcheal’s Conoco Service, Fremont, Nebr., intimated recently that he 
would have to cut down his purchase of Fram and chemicals from me as his 
TBA jobber in Blair was getting excited, and also that the Continental Oil Co. 
expected him to purchase the bulk of his merchandise from that source. 

9. Robert’s Skelly, Fremont, Nebr., told me quite definitely that he must 
purchase all products which we might have that are available through Skelly, 
such as Stant, Trico, Dole, Buss, etc., from Kansas City. 

10. I have an order from Hagedorn Conoco (Shenandoah, Iowa) for three 
eases of Du Pont Gas Guard that I can’t deliver because Conoco have told their 
lessees they would have to buy that type of product from them since they are 
in the chemical business end of it now. 

11. We had one Texaco dealer, Andy’s Texaco Service, Council Bluffs, Iowa, 
who is threatened with cancellation of his lease by the Texaco representative 
if he purchased Delco batteries from any other source than Firestone. 

12. Practically all Skelly, Cities Service, Conoco, and Texaco dealers who 
formerly used us as a source of supply for filter cartridges and sparkplugs now 
purchase through the major oil companies. 

13. Stuva’s Texaco Service, Greenfield, Iowa, was selling Delco batteries and 
Seiberling tires purchased from us. Since Firestone and Texaco put the pres- 
sure on, he is now selling Firestone tires and Firestone or Delco batteries pur- 
chased from Texaco. 

14. As a rule there are some things that a service station can use from our 
source of supply, but “bread and butter” items such as oil filters, plugs, tires, 
antifreeze, and other TBA lines do not fall in this category. If any such TBA 
items are purchased by a customer, it is put out of sight and no advertising is 
allowed to be displayed. 

15. The Conoco district man has told the Miller Conoco of Scottsbluff that 
he should discontinue buying from his local jobber because he can buy all of 
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his needs from his own TBA supplier, plus the fact that they promised him 
additional benefits if he would do this. I ‘am very much concerned about the 
trend of the TBA program in my territory. 

16. L & M Mobil, Newton, Iowa, will not stock Delco batteries because of 
pressure from Mobil Oil Co. 

17. The Standard Oil fieldman has threatened Quintin Burt, Burt’s Standard 
Service, Winner, S. Dak. If he is going to purchase filter elements, sparkplugs, 
Delco batteries and Prestone from jobbers such as Sidles-Chambers, the Standard 
Oil contract with him would be canceled and he will be replaced. 

18. The Mobil Co. fieldman tells Ralph Peterson, Ralph’s Service, Winner, 
S. Dak., that if he doesn’t display and use purolator filters purchased from them, 
and them alone, the fieldman will make it plenty rough on him. 

19. The Goodyear TBA representative has informed Key Sinclair Service, 
Winner, S. Dak., that he must buy all of his Delco batteries through them. 

20. I have a Texaco dealer who stocks Kendall oil, but keeps it in Texace 
cases. 

21. I was told by a Standard Oil dealer that if he buys any product not 
available from Standard Oil he would not be given any protection on his 
stock, should he lose or wish to give up his lease. This dealer does engine 
tuneup, but consequently will not stock or use any A-C products unless a 
customer asks for it. 


I should like to point out that because of the branch coverage we 
have there is no marketing area in that part of Nebraska and lowa 
which we serve that we do not have complete “time and place” 
utility so far as merchandise and service is concerned. There is no 
major oil company appointed jobbing outlet that can closely match 
it. Therefore, it is evident that when lessees who have been using 
our services for years transfer their business to approved jobbers 
that cannot match that service, there is something more than pure 
choice involved. 

We believe that the law looks upon any lessee who pays his rent 
as an independent businessman. An independent businessman, if he 
is that, obviously is entitled to make his living by handling those 
TBA lines which will bring him the greatest volume, which are in 
most demand by his particular customers, and from sources that give 
him the best service, and because of that service enable him to operate 
with the least investment in inventory. 

Another matter in which we believe your committee is interested 
is that of the major oil company practice of supplying equipment 
such as hoists, air compressors, greasing equipment, tire spreaders and 
the like at the automotive wholesaler’s cost or at a price with which 
he cannot compete. To illustrate, I also quote from reports made 
to us by branch managers and salesmen as follows: 

1. I personally made a call on a Skelly station prospect, Lincoln, Nebr., for 
a model 880-58 Bishman tire changer. This changer sells, from our Bishman 
catalog, to the dealer at $349.50. When I quoted the price he got out his Skelly 
catalog and showed me the same piece of equipment available through Skelly 


at $274.50. We run into this same situation very frequently on equipment 
through the major oil companies.’ 


2. On Thursday we lost a Globe hoist and compressor deal to Standard Oil, 
Centerville, Iowa. We priced a model F100S Globe for $750—as per catalog— 
and the compressor at 10 percent off dealer price. The dealer purchased the 
lift for $607 and the compressor for $435—both so near our cost we couldn’t 
compete. 

3. We are at the present time selling many major oil company lessees small 
items of tools, jacks, battery chargers, motor tuneup equipment, and many small 


1 Since the hearings a letter has been received from Mr. Toft to the effect that the facts 


set out in item 1 are incorrect as he had been misinformed. Mr. Toft’s letter is found 
in the appendix of the hearings at p. 430. 
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items too numerous to mention. All major oil companies are today supplying 
their lessees with air compressors, hydraulic and air-operated hoists, and in 
many cases lubricating equipment. I have made many, many contacts in an 
effort to sell their larger equipment and I am informed by these lessees that 
they can purchase these items just as cheaply from the manufacturer, through 
their major oil company, as we, as automotive equipment distributors can pur- 
chase them. 

That statement, incidentally, is made by our equipment specialist 
who spends all of his time on equipment sales. 

4. Standard Oil has a catalog and so does Texaco and Mobil that give prices 
that are below the prices that we can offer on all lines of equipment. 

However, this matter, I’m sure, does not need any proof of any kind. 
it is such uniform practice that any major oil company in this practice, 
and most of them are, would freely admit that this is their practice, 
either under oath or without. Some of their catalogs, as in the case 
of Skelly, provide factual evidence in any case. 

Our company carries an equipment inventory of over $400,000. We 
employ a full-time equipment specialist. We employ several me- 
chanics who are specialists in equipment repair. It hardly seems 
proper, therefore, that through the machinations of the major oil 
companies who carry no stocks, provide no specialist service, and pro- 
vide no facilities for repair, they should be able themselves to buy at 
our cost or lower, or should be permitted to enable their lessees to buy 
at these prices. Obviously the automotive wholesaler hasn’t a prayer 
in this market under these conditions. It doesn’t restrain trade or 
competition; it eliminates it completely. 

Exhibit No. 3 (see p. 10). This exhibit consists of a 2- to 3-year 
comparison of the TBA shift that has occurred even in the last 2 or 3 
years to major oil company approved jobbers such as the major rubber 
companies from whom the major oil company receives a commission 
or rebate for the business they direct to them. Examples include les- 
sees of such oil companies as Conoco, Skelly, DX, Derby. This is 
merely a continuation of the shift that began to have teeth in 1952, 
1953, and 1954, when comparisons of this kind for a 2- or 3-year period 
were even more pertinent. I submitted examples of what was taking 
place at that time in my testimony before both the Federal Trade 
Commission in Omaha, Nebr., and this committee at its hearing in 
Chicago in 1957. Much of the attrition with which this report con- 
cerns itself took place prior to 1957. However, that it continues is 
evidenced by these typical examples. 

1. Nickerson Conoco, McCook, Nebr., whose TBA purchases with our com- 
pany were $1,242.52 in 1958 and which dropped to $638.60 for 10 months of 1959. 
It was typically a decline in such things as filters which dropped from $299.05 to 
$72.90 in 1959; fan belts from $148.24 in 1958 to $77 in 1959, and accessories 
from $486.92 to $158.54. 

Others shown, such as Pecks DX Service at. Des Moines; Long’s 
Skelly Service at Franklin, Nebr.; Steinauer DX Oil at Steinauer, 
Nebr.; England Derby Oil Co., at Pawnee City; Braddyville Oil, 
Skelly, at Braddyville, lowa, show the same picture with TBA items 
dropping in 1 year from 50 percent to 80 percent. I shall offer that 
exhibit to be put into the record. 

Schmieding Conoco at Lincoln, Nebr., who was earlier mentioned 
as resisting the trend by continuing with Seiberling tires in an ad- 
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jacent leased building exemplified what occurs when coercion is not 
effective. ‘This account on items classified as TBA purchased from 
the Sidles Co., $1,558.61 of TBA in 1957, $2,988.51 in 1958; and 
$2,784.50 for 10 months of 1959. 

Our company, like many of our contemporaries, have, as a result 
of these machinations on TBA merchandise, been forced to enter 
into the distribution of other types of merchandise, some of which 
have no connection with automotive, in order to maintain volume. 
| refer to such things as power lawnmowers, boats and marine sup- 
plies, industrial paints, windshields, and the like. 

We are well aware of the fact that just because our industry was 
in the wholesaling of automotive and TBA merchandise first, and 
over a period of many years, it does not follow that this business 
belongs to our industry. In our democratic climate it would and 
should go to those who can provide the best service to the automotive 
aftermarket generally with the type of merchandise the customer 
wishes to buy and with the time and place utility that serves his 
needs best. This natural law of economics is, however, prostituted 
if the matter of choice is removed from the small independent busi- 
nessman who makes his living operating a service station. If this 
matter of free choice can be restored, as it should be, our company, 
and automotive wholesalers generally would welcome an opportunity 
to operate in a free and open competitive market. With the invest- 
ment in know-how, plant facilities, inventories, and service acumen ac- 
quired in over 50 years in the automotive aftermarket our company 
and the industry generally would have no difficulty in surviving. 
It will not do so if it must continue to live in a business climate that 
is persistently more monopolistic in nature. 

Mr. Roosrvetr. Thank you, Mr. Toft. 

Will you please submit the exhibits at this time for inclusion in the 
record ? 

(The exhibits referred to follow :) 


ExuisitT No. 1 


Lincoln, Nebr. 
Holdrege, Nebr. 
Atlantic, Iowa 
Council Bluffs, lowa 
Hastings, Nebr. 
Grand Island, Nebr. 
North Platte, Nebr. 
Norfolk, Nebr. 
Shenandoah, Iowa 
Fremont, Nebr. 
Falls City, Nebr. 
Beatrice, Nebr. 
York, Nebr. 


NOTE. 





McCook, Nebr. 
Phillipsburg, Kans. 
Kearney, Nebr. 
O’Neill, Nebr. 
Nebraska City, Nebr 
Broken Bow, Nebr. 
Des Moines, Iowa 
Ames, Iowa 
Boone, Iowa 
Centerville, Iowa 
Mason City, Iowa 
Newton, Iowa 
Perry, Iowa 


Exhibit No. 2 is in confidential files of the subcommittee. 
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ExHIBIT No. 3 


The figures in each column represent the dollar value of TBA items purchased 


from Sidles Co. by the dealer who is listed at the top of the page. 


Braddyville Oil Co.—Skelly, Braddyville, Iowa 








1958 

$41. 76 
196. 54 
5. 51 
I ii ach Zcaicen att ea les iad aes a ac 14. 87 
RNID teens on ea fad canoe ai aenmwee ue enekas eaeabe ein Geman 3. 26 
MI No a acinar penne wremaeaisianalatae Wied week ania 8. 94 

I la a i ae a ocean ors pce auaesenanae anata 0 
NIRS ib cbc oe ntdadacded tkab dace dodebeie dead cakesacaadandeudbraeee 6. 25 

a a a a 0 

MET ROMID GS Sv oncceinneccntsckn<ascadasnddncedereausesdUeuleaketncansannen 0 
Nerd BEG bins cccblinnsedcncalamnsisabiat pubis ahaa Ghee Sepang cempbabeies 509. 04 
ee Sracardenn alanine SR Ragiainicne eecoaere a aeRIN min Aik maielel 699. 33 
TOME: 2 Bsn nasen Acieiaedcacsinn aan aink smeiibadunaiabennie aici uadenate’ 1, 485. 50 
Muffler and pipe-..-._-... sedndscdadaatEretg neugteth cbegebeneacedeiwebtenness 11.04 
i i ice css tdi eipiin aegnihw oS i nh i aelibsatialiaaie neh ihinincs aeapeaeaas Soal 13. 16 
I ek Gs ae oa ae oa eal oan ones is eon ema aaieion aaa 73.10 
Station supplies_............-. lanai al adie seca peltesian eiedstiaiaaed icles eiaaiig caus “niles 103. 67 

II tie toi ocean saab eetee asm aaa beens 0 
TO a in ch aithahisitaccs tp thn hiaecedaa a caeapnah aidts, Wiese a aandagiianng dela 1, 686. 47 

1 Recaps. 
England Oil Co.—Derby, Pawnee City, Nebr. 
1958 

I I ea a saicaenltar orleans piace ts aes edn eon mane ate eee atom 0 
I niki cinerea adennanewmabnnwacdsunanie abe ame mine eeeeehbiduane eeiiieail $396. 09 
al a i a te ce ee 30. 64 
eee ONO. S65 iss do isipusib wie iesies aad acpeic tated aaciae nai ae 51. 49 
a ah os agi eae aie a ae oes ee ee 105. 95 
INN. i a. cs ssccdag ssacisiain is co pbeatitalain ts sidoltctabacincas cospsagbalias a iesapecoaeelaea meee seas Scceaceaiaoe 18. 06 
a, ice tiicialnlemaaaniainlsiaea Daas SOE SESE EEEE STE chaeee ae 315. 20 
NI nee na cananinminuteosa meee aeg eigeis ook neice 11.16 

NIN es lene a as oe © = oe. capatdoaciiiaeh bankai delba ama mia mnn ia-dukias: 0 
PRINCE NEDA issn saiasinsdiarmnetpiaiouieinhapeiaia: kena wis Micra sip eMaiadaiatiaiat tak Aas haute aseaobesiiin 684. 25 
hese eats cn teh edie mandawawe uaa pekba wales Suntec setae 390. 28 
ia ii etic ccnccicnncitis mating iaaldlicieaindecegiics laalipaglbaiioaads Walsinaanctalgacabaaed wakes 99. 90 
EOIN A an ote erty eh ty oe ts | 2, 103. 02 
RIE MOD... « cn.cousnivennnknangbucydumibtan ph Gedadaakaceehiacneanawain 199. 31 
NN ee ee aad. hates aa teem 4.14 

i a ie ces shea a bs eas Bat eves cic tb aac csc elabadins sa ch stain pane 0 
I es ons coc gS he dk eine aebaramaibcnacnetiigiieais 72. 25 

NN ne ri a es eo ed cweaee magma 0 
bake k case iadckenbad dane tedeumiwaunbbedbaeldsacnnenssecunmbes | 2, 378. 72 


1 Last purchase on May 5, 1959. 
2 Last tire purchase on Apr. 6, 1959. 





1959 


(10 months) 


1959 
(10 months) 


0 
$175. 97 
29. 75 
75. 40 
65. 60 
23. 10 
169.19 
23. 94 

0 
2 48. 42 
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Nickerson Conoco, McCook, Nebr. 
| 
1958 | 1959 
| (10 months) 
GOT GEE. «. J cnntivucnnaskbbacctounscntsbleoncabemalhaolsapmedbaaia teats $16.00 | $4. 25 
PRs... dihdaminkwntaneban kbhniaenh tbh adnbatnken oo adbimabiebiniakpaaddie 299. 05 72. 90 
BE ict dndncgrennaniiaonpadcnstinbanpaitinge beans haeesinnieinhineddstnn 148. 24 | 77. 00 
BE NOR. dicen cnnncanseetadapesstbereabishbananskidbhonewkbeaamniaeinl 26. 76 | 3.77 
EE . caddinndueneeecebmuieibiebedenegbedesbsases eadebeekbuaumeens 62. 76 30. 90 
WHR ad ncivictnvccusccnccusneaeusababns cucsdecdees nadassedaianeb waka | 42. 06 20. 31 
Nid nd cchelninebedbncknaiaendae dude tciddcankinmdidledivaasdedadipaiichensdih 41. 51 | 56. 94 
EAL ccd cram widsctdnndanbisnintdbasesdvedianbeddidamennitideenes 7 9. 24 | 0 
DONS nan danckincctnssucsesabetsattasetiasssradintatd eased i 0 | 13. 62 
Pe NIE. candcniniindsacancudonapnedtedendthbbetsedhabakaetummuaanelon 60. 42 | 175. 05 
a isin credntiiindindeicvsacndencniide atin minbiosednbeiedaalgtdiddniacdatitale 49. 56 25. 32 
BIE, . namddintdductddiincesadsibendttinaaeedbidadesatae es | 486. 92 158. 54 
a a a a 1, 242. 52 638. 60 
DE NE DOs. cecncscianscedeatoacsudbessssas deaslnciddeeddndamimdamniatica niga | 119. 23 12. 25 
2) ee cwnsdeswisensesdesdeteeenesnbtadadtetbameaiada 11. 28 0 
IIa cn cksscish extinct tn ciitith st Speman ot edeeaicechine ab aeeedg mab aa nena nianialaeaiaa 57.70 63. 52 
PIN vic ictnnsddedndcadeavadmnas aeamiendaacaaaidaiaiasalenaauaeal 57.07 | 16. 61 
PIE. cctbcdndnendidkdsedeenedidnnésaedaddmialicenneeded 166. 83 52. 39 
WONG haitacectczckcsaddsmibgtechancmunseg. staan 1, 654. 63 | 783. 37 
Peck’s DX Service, Des Moines, Iowa 
| 
1958 1959 
(10 months) 
| 
WN ai gS Samed ae Ube ainda ahaa issue naa $37.7 0 
VINO 555 ceccencn ce scSegeccadatetesscucuebSebuensseee ES 79. 09 0 
ee 5. 08 0 
ST TIES sous csblaticknssa Kern ecnehahekoccn balaaammacmucsdintd aaninbanaaee | 3. 07 0 
NNN 8. sis gla si eka nahin ames ellcchnck ies rap masa ld cma smeanacneebaaaneoaneatalediasnaae eal 17. 55 | $34. 23 
. ee ae iicioncoiaianeee , ekcppacapiadionas tote damaieaaai taalad 5. 76 0 
I a ee eee 0 0 
pS Ee eee shite lates Re aes ee ke ae 13. 20 0 
IIE» <s-chiscabictepin ininhininielntesncddinibs tata cnnahe saa asink des Uemsiactabdeaitipt testa sahcabapsrnataies ae 38. 58 | 0 
IIIT NGA atic decks edt ssacgdnainnkdb ected nicien stains edlasaeoncasamwaiee aidan aoa 0 112.25 
ns ok gg es i eee 0 0 
I Se ian a a ae ee ee | 64. 64 0 
SI eae | 264. 67 | 46. 48 
Muffier and pipe. .............-- sein ea ii ase etek cs sale sd eoes, es actecap es ace roe aaa 114. 40 9. 44 
"‘T MOPINOBERS. .<<nncnua. nial Schliemann tpi i indenting anaemia mala 9. 03 0 
Hard parts. ........... Lnabied aaa ewsimnGhs Goss dae em dade 222. 71 28. 78 
SEN IIIS co. san sccm din an es ke as ie neh apa Sa aids apkcaten 21. 42 0 
SIIINS oo cotta vntinics Sos acaqubengdenxasdusgudccdensmnabhanbaecasseeaeaankeu 0 0 
Ta ci bexcgaahisiietkd ce ameinanigkcencicaaa sane oui enna 632. 23 84.70 





1 Customer adjustment, 


52112—60—pt. 1 2 
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Long’s Skelly Service, Franklin, Nebr. 








DG DRS inictccctcnansnnvcttasnkgeceesscasencebeesbbabenkbacabesaasseeuus 


Filters 
Fan belts_- 


I NE 5 iin keene akciatas hbcbassicstasesunssssneReRieneeasselied 
NE ic wcliiadarnnescawetenghdeihshnauctticdsedeieaneherhagsdeas oosaeh 


Wiper blades. 


Antifreeze_ 
Tire and tube 
Ga... 


Muffler and pipe 
“DaeeeOneess.. .. .......... 


Equipment 


Total 


1 Last purchase on Feb. 18, 1959. 
2 Low price leader only. 
Special tubes. 


w 


1958 | 1959 
(10 months) 





I. i dnincikitewiedcncucuibbanddsdnechensuaGebeskabdbiuaanaasaseeeeeaaue 
RE DR Said conn nos aksbnebecbn’ Sanndacnsktashshadanebhacanseeaeekeee 


Ay es dhbcnetadddbesatedencbeusdsedaaseanbabnne 


SE CNG Ss otc ncn enscndendndndesechesindsebnescees nk6SS SSR NERERELEKS 





0 0 
$204. 36 1 $23. 10 
35. 44 44. 34 
39. 02 21. 52 
16. 65 21.30 

20. 22 0 
100. 11 251.53 
0 6.77 

0 0 

3 11. 64 0 
156. 73 139. 92 


339. 51 64. 60 


923. 68 73. 08 
43. 21 26. 83 
17. 28 0 

0 0 

216. 91 197. 42 

44. 45 373. 75 





1, 245. 53 71. 08 





Steinauer Oil Co.—DX, Steinauer, Nebr. 


I NN a snc ch onto cca chelsea theca lamest 
Filters 
Fan belt 
Radiator hose 
I ids sc eal g ae ocean 
Wiper blade 
IR ic acnmakinwncamsbbakasiacke 
NID Sit iceiiitin nn nibiteniwkineien 
Antifreeze 


eh a cn cae ceases ahaa glee nl ecseneslin sete aI 
II iat dake accnshssehiieildssododitk walan dieses adisioarcsidin eanbas aibleasiaasaieaana ie 


Total, TBA 
Muffler and pipe 
Iie Bille ouster akan eetn nalsctaiiana ence bwin 
UU i sselpctenast cr alatiatbeioen cone Ko oe Rae awe 
Station supplies____. 
Equipment 





1 1 sale $24.17 since Apr. 20, 1959. 








1957 1958 1959 
(9 months) 

Ow 0 0 
$75. 82 $91. 25 $53. 54 
53. 05 69. 49 73. 68 
35. 35 29. 46 20. 73 
37. 00 99. 94 76. 71 
1.02 6. 96 11. 69 
454. 53 487.95 1 212. 26 

10. 54 3. 80 0 

39. 64 0 0 

0 0 0 

0 0 0 
51.01 129. 03 109. 23 
757. 86 917. 88 557. 84 
41.03 85. 40 4.77 

0 0 0 
78. 80 60. 07 26. 75 
43. 78 50. 50 51. 55 
0 0 31. 20 
921. 47 1, 113. 85 672. 11 


st niBet 
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Schmieding Conoco, Lincoln, Nebr. 





1957 1958 1959 
(9 months) 














ST I iiie cnet cntigsitaccinndeiosnaenemsaempaaias 0 0 $90. 57 
Pi ia cde naeeenaiaedaacdianaageeen tieEmhenbiasemunath $424. 57 $385. 85 501. 55 
I alata na tendidatcndinidcnddabiinartbehmmeneaiid 22. 92 20. 89 51. 48 
RE lS catenndndo~dnsccnedonetaneedeadedkoiacyheuen 29.75 72. 99 45. 70 
Click bse dckesindeciincctintéensacenbehedacsdaeee 69. 94 116. 29 60.19 
ee rk iiniddachncinnpacudiinscaipahannhuciendaveonmnnddien 0 0 7. 52 
a nthdiccdadidctdbadaasiutdtabidansendsnebaaddunhine 0 0 14. 83 
EG siicaigttnnndckntuvdcudtaleeeneiinemagnamckonn 0 0 2.00 
De a ccc lhniitiniindn nt ttkahbnaaannhemiungeaaagl 0 0 scotia helical 
NG Gin Bi cedttid nccccacndncdvasinhsombnbecahwsinbesekaeeee 772. 25 1, “es 1, 770. 78 
i a bettealietbes that ted diascaidinichdcgnaieameminaied sinuses diode taseaieieidaaeate 0 7. 83 24. 86 
RRR ithe hatte th bine pc tbe sacked teen 239. 18 614 31 215. 02 
EF ein casi cna ccvinigledeshbacealdinaaadada cde 1, 558. 61 2, 988. 51 a 784. 50 
Re a iianbcicentde<ccmubeatehsminbignnnpancgatdeted 12. 53 8. 59 22. 85 
ini a -aedsicntabuiaaecnniadbng einai ohewonieatnian aga Digenose | 0 6. 00 0 
RRO I, 5285S 6nd dn Gccsuibesddesbea~dnbedunbsbunieadeaebee | 120. 06 197. 47 295. 46 
I I ie othe.) cic a acnsaoataectiseaineies panee bei eenaeuniniel 23. 45 96. 65 33. 53 
GE hed edcdnwensdndintudiunticnsentadaaniaetanauanad 19. 00 141. 95 46. 40 
OGD: dicintscsmanceubedeundasincdetbauaateoiaioeuncane, 1, 733. 65 3, 439. 17 3, 182. 74 





Mr. Roosrevett. Mr. Toft, before starting in on the questions, let me 
reiterate our welcome to you, and I have been informed that you have 
recently been named “Automotive Man of the Year,” and in the ab- 
sence of the minority members, I hope they won’t mind my drawing 
attention to the fact that the award was presented by former President 
Truman. 

Mr. Torr. Thank you. 

Mr. Roosevet. I also understand that Parsons College in Fairfield, 
Iowa, has honored you with a doctor of laws degree in October, and I 
would like to present our congratulations to you as a leader in this 
field. 

Mr. Torr. Thank you, sir. 

Mr. Roosrvetr. I want to start with the questions by referring, if I 
may, to page 2 of your statement, where you say— 

These reports include the names of some 280 accounts whose purchases of TBA 
items have been affected by major oil and rubber company entry into the TBA 
business. 

Is it your plan to submit those reports to the committee ? 

Mr. Torr. As a matter of fact, 1 prepared what I termed “Exhibit 
No. 2” for that purpose and if I had only myself to consider, I would 
take a calculated risk in submitting those. However, there are others, 
including other stockholders in our company, and salesmen, who are 
the heart of our business, you might say, and the salesmen might be 
reluctant to betray some of the confidences given them in that exhibit. 

Over the years there have been too many reports of reprisals, not to 
make some of the salesmen dubious. I shall, however, be glad to sub- 
mit that exhibit No. 2 on a confidential basis to the committee. 

Mr. Roosrvett. I think the committee would appreciate that, Mr. 
Toft. In view of your statement, I think it would be proper for us to 
receive it on a confidential basis. It will not be made a part of the 
public record, but will be included in the confidential files of the 
committee. 

Mr. Torr. May I submit that now? 

Mr. Rooseverr. Thank you. We would appreciate it if you would. 
It will be a part of the confidential files. 
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(The document referred to will be found in the confidential files of 
the subcommittee. ) 

Mr. Roosevett. I understand, too, that that is not a complete list, 
that there are others that, as I think you said, you could have listed if 
you had had more time. 

Mr. Torr. That is true. 

Mr. Roosevetr. Would it be possible, on the same basis, for you to 
supplement this at a later time, maybe within a couple of months? 

Mr. Torr. I would be very happy to. Would the next 60 days be 
adequate ? 

Mr. RoosEve.t. That would be fine. 
(This additional information was not received prior to printing. 
When received it will be placed in committee files.) 

Mr. Roosevetr. On page 5 of your statement, Mr. Toft, you say, 
“Coercive practices are characterized by the following typical illustra- 
tions” and then you say that these statements are extracted from letters 
from your salesmen and branch managers, and then you list these 21 
illustrations. Now, again, of course, it is helpful to the committee if 
we can have the primary source of material in order that the record be 
complete. 

Mr. Torr. Yes. Those 21 extractions, incidentally, are also found 
in exhibit No. 2. 

Mr. Roosrvett. They are? 

Mr. Torr. Yes. 

Mr. Roosevetr. And it is my understanding, then, that they will be 
submitted on the same basis, as confidential material. 

Mr. Torr. Right. 

Mr. Roosrvett. In your statement, on the bottom of page 8 and 
top of page 9, you make a point that particular ly interests me. You 
say that your company has complete “time and place” utility so far as 
merchandise and service is concerned in the area in which you operate. 
Am I correct in my understanding that this means a complete TBA 
stock available to the customers on quick notice ? 

Mr. Torr. Yes. We have, as indicated on exhibit 1, which is the 
last page of this report I have just read—anyone who knows the g reog- 
raphy of that section of the country knows that we have it blan eted 
with those branches which are listed there, so that you would find diffi- 
culty in getting very far away from any "of those branch stocks, and 
that is something that the major oil jobbers or, rather, the approved 
TBA sources for the major oil companies cannot duplicate as to cover- 
age or investment in TBA inventory. 

“Mr. Roosevetr. So, in other words, the point is that if the small 
businessman were free to make his choice, that he would almost inevi- 
tably go to you because you would provide a service that is not other- 
wise available to him ? 

Mr. Torr. Yes. I would refer to a statement made on page 7, where 
we refer to Robert’s Skelly at Fremont, Nebr., who told the man there 
quite definitely he must purchase all products which we might have 
that are available through Skelly, such as Stant, Trico, Dole, Buss, 
and so on, from Kansas C ity. We have a br: anch in Fremont, ‘within 
a few blocks of this man’s place of business. 

Mr. Roosgver. In other words, the major oil companies are, there- 
fore, not giving to the retail station the kind of service which is avail- 
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able to them through you or through the independent wholesaler; 
is that not correct ? 2 

Mr. Torr. That is correct. The items referred to here are such 
things as Dole thermostats, radiator caps, windshield wipers, and mer- 
chandise of that kind. 

Mr. Roosevetr. Now, on page 5 of your statement, sir, beginning 
in the first paragraph, ‘about. hi: ulfway down, you begin telling about 
problems you encountered in pricing to meet oil company competition 
with respect to equipment such as hoists, air compressors, and so forth. 
Now your difficulty, as I understand it, in making such sales in com- 
petition with the oil companies is centered around the cost to you. As 
[ understand it, the point here is that the oil company is selling at 
practically the same actual cost to you, his selling cost to the ultimate 
consumer; in other words, skipping that process all together. Is 
that correct ¢ 

Mr. Torr. That is correct. Obviously since they have no invest- 
ment in inventory, they haven’t the costs that we have since we carry 
an inventory, so that a dealer who wants a piece of equipment can 
get it right now from our stock. They do not provide, as I pointed 
out, service on this equipment. We have loan equipment where if a 
man’s air compressor breaks down we give him an air compressor on a 
loan basis until we can fix his. 

Mr. Roosrveitr. Now, my question would be, then, in the eventual 
result, because of the delay, because of the fact that the retail dealer 
doesn’t have this service, isn’t this going to result in eventually higher 
cost to me, as the consumer, wanting a job done within this retail sta- 
tion? Am I not going to have to wait longer to get my job done if 
he has a breakdown of his compressor, let’s say, or some other piece of 
machinery that he normally would get service from? He is not 
going to be able to get it. He is going ‘to have to del: ay me and there- 
fore, from the point of view of the public, I am going to suffer in the 
end: is that correct ? 

Mr. Torr. That is correct. However, it would not be correct in 
our case because in the interest of a good dealer relation, even though 
he didn’t buy the equipment from us, we would still take care of him 
on the theory that we might break him down sometime later. 

Mr. Roosrverr. You hope someday he will see the light in spite of 
the pressure ? 

Mr. Torr. There is one other manifestation of this thing that is 
difficult. 

Mr. Roosrvettr. Mr. Steed, I think, would like to ask a question. 

Mr. Sreep. Pardon me. In that same connection, you take care 
of him now, but suppose the trend continues and you are no longer in 
business, then who will take care of him ? 

Mr. Torr. Well, obviously the equipment then would have to be 
returned to the factory for repair or he would have to buy a new piece 
of equipment. There is another manifestation of this same thing, 
where the equipment is sold at slightly above cost, but where the dealer 
is permitted to pay for that equipment by developing over a period 
of a year or longer a 2 percent pickup on all TBA purchases which 

can be applied to that piece of equipment. Obviously that makes it 
impossible for the dealer to buy it anyplace else. 
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Mr. Roosrvetr. You mentioned that this shift in business from you 
to the oil company jobbers occurs in the same category. Rather, do 
you find that it occurs in the same degree, whether the operator owns 
his own station or whether he leases it from the major oil company / 
In other words, what I mean is, Do you lose just as many accounts 
from those stations owned by the operators as you do those stations 
where the operator is merely a lessee? 

Mr. Torr. I presented one illustration of where the resistance to 
coercion brought about an increase in business, rather than decrease. 
Now in the 60 days that you have suggested I might get some more 
information together, I can assure you that I can present a good 
many independent operators from whom the trend is quite different 
and where our business has gone up consistently over the last 4 or 5 
years and will continue to go up. 

Mr. Roosrve.tr. Thank you, sir. 

Mr. Toft, as president of your association; that is, the Automotive 
Service Industry Association, you may be in a position to furnish the 
committee in a general way with information as to just what the 
financial picture ‘of these jobbers is today. Are you making money / 
Is the wholesale TBA business thriving, or how would you describe it 
for us? 

Mr. Torr. I have made, of course, many visitations to every geo- 
graphical part of the United States since I became president of ‘ASTA 
in February and I have been appalled at the number of jobbers and 
distributors who are losing money. I have also been appalled at the 
number who are desperately trying to offer their businesses for sale, 
without, in many cases, finding a buyer. 

Mr. Roosrverr. In this instance, actually, whereas in some in- 
stances a merger is the obvious answer with somebody else, that really 
isn’t the answer here, is it, because the situation from the competition 
is such that they have no real interest in acquiring the type of opera- 
tion which the independent jobber would have? 

Mr. Torr. That is correct. 

Mr. Rooseverr. And, therefore, in this instance it is not merger; 
it is elimination of competition altogether ? 

Mr. Torr. Exactly. 

Mr. Roosrvetr. Now, Mr. Toft, I am going to ask you a question 
which maybe you won’t want to answer. I think you testified before 
this committee in Chicago, in 1957, and that you stated at that time, 
if I remember correctly—I asked you your views on a proposed 
divorcement bill which, if enacted, would divorce the producing oil 
company from the retail end of the "business and I believe at that time 
you stated to me that you couldn’t support such a bill and you gave 
your reasons why. In view of your testimony before us today, I am 
going to ask you whether you still have that view 2 years later or 
have } you changed it. 

Mr. Torr. Mr. Chairman, so far as the TBA products are concerned, 
I have reluctantly come to the conclusion that it can be done; that is, 
this coercive practice perhaps can be reduced only by legislation. In 
reading comments made by major oil company representatives who 
appeared before your committee of 1957, I find that they referred to 
people in our business as tailgate peddlers and wagon jobbers. Ap- 
parently they haven’t an adequate knowledge of the kind of business 
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people we are, to use that terminology. It is so erroneous as to be 
laughable. , 

I have had some rude awakenings since 1957, The major oil atti- 
tudes toward the coercive practices, I would say that they can roughly 
be divided into two classes, those who believe in it and defend it and 
those who merely give what they term as a noncoercive policy lip 
service. 

You suggested in Chicago in 1957 that I might be interested in 
visiting with some of the major oil company officials. Before I left 
Chicago, I called on Richard Wagner, chairman of the board of 
Champlin Oil & Refining Co., and we discussed this whole matter. 
He had not been at the hearing. However, it was quite clear, in dis- 
cussing this matter with him, that he was defending the practice. He, 
in fact, said that so long as their company had their investment in 
these filling stations, he felt that they had a right to demand that they 
buy the merchandise that they recommended and that they intended 
to continue to pursue it. 

I had some correspondence with Harry J. Kennedy, vice president 
of the Continental Oil Co., and made an appointment with him about 
a month later and we had a very nice visit—a very fine gentleman. 
We spent a whole afternoon together, and we discussed the various 
aspects of how this thing could be approached. 

You may recall at the Chicago hearing it was brought out that while 
the major oil companies had a noncoercive policy spelled out in their 
policy book, that it developed during that hearing that their dealers 
did not have a copy of that policy; that in most cases no dealers had 
ever been informed that such a policy existed, either by letter or other- 
wise; and you suggested at that time that it appeared logical that a 
dealer ought to know what the major company policy is. 

I suggested then to Mr. Kennedy that it might be wise on his part— 
it might be a good thing if he would lead the way in sending out a 
letter to all dealers which would spell out this noncoercive policy. 
This was done. At least I got a copy of the letter which was pre- 
sumed to have gone out, and I think it did. However, that is what 
I call lipservice because that is all it amounted to. 

The coercive policies of the Continental Oil Co. have gotten con- 
sistently worse since that occurred and I believe it to be nothing else 
but lipservice. I therefore can come to only one conclusion: that 
perhaps it will take legislation of some kind to stop the practice. 

Mr. Roosrvett. Thank you, Mr. Toft, and I certainly appreciate 
your frankness. I think we have had the same feeling—that there 
teem has been an effort to at least make the record look a little 
etter by getting material out—but from the number of complaints 
which have come in, somehow, while the letters may have gone out, 
the word has also been passed down, “don’t pay much attention to the 
letter you got”—which is an old practice. I have seen that happen 
before in other fields. 

I just want to say that while I recognize that, I doubt very much 
whether we could include your own business as small business because 
of the volume that you do. You are, of course, dealing directly with 
many small businesses in the independent gasoline retail field, and the 
value of your testimony is not only of interest because of them and 
because of its direct effect on smal] independent business people, but 
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I think it should point up to. the other committees to whom this prob- 
ably will be presented, the standing committees of the House, that this 
problem of competition, as it is being shown to the other side of the 
Capitol, in snathiie field—in pricing—is not something which always 
is limited in the initial instance to small business; it many times af- 
fects large businesses such as yours and therefore it affects the whole 
economy ; and this is a part of a general picture and not part of some- 
thing which is just happening to one small segment of it. We hope 
we are making our contribution by showing that it is a part of a gen- 

eral structure thing that must be looked into in the interest of the 
tthe economy of the country. 

Mr. Torr. Yes. 

Mr. Roosevett. Mr. Steed. 

Mr. Streep. Mr. Toft, do you have any accurate idea about the per- 
cent of the retail gasoline outlets in your territory that are company 
owned? What ratio does that follow? 

Mr. Torr. The number which are independently owned, I couldn’t 
give you the exact percentage; but obviously, it would be a small 
percentage. I would say probably not over 10 to 121% percent. 

Mr. Steep. Are there any major companies owning the stations 
and leasing them out in your territory who do not follow these prac- 
tices that you complained of today ? 

Mr. Torr. Those practices are followed to a greater or lesser degree 
in every case. 

Mr. Strep. When a company goes into this business of furnishing 
equipment and supplies to a station operator and you say that they 
can do so at prices that are less than your company’s, is it your under- 
standing the company still makes a profit on that operation ? 

Mr. Torr. I was referring there, of course, to equipment. Now 
bear in mind that in those cases the major oil company does not stock 
or have an investment in that equipment. When it comes to TBA 
lines, they do—that is, the jobbers whom they have approved, which 
in many cases is Firestone or Goodyear or Goodrich—they do carry 
stocks of TBA supplies. 

Mr. Strep. What I am leading up to is this: Do you have any evi- 
dence to indicate that the manufacturer, like Firestone, Goodrich, or 
Deleo—do they sell to a major oil company at a price lower than they 
sell to you? 

Mr. Torr. In some cases they do, on the theory that they divest 
themselves, when they sell them, of any further advertising or sales 
help or anything of that sort. Their cataloging—in many cases they 
don’t have to provide as much cataloging as they do for the distributor 
or jobber. 

Mr. Steep. In the matter of buying equipment for a filling station, 
where the company takes the business aw ay from you, is the matter 
of credit involved in whether they buy from you or from the supplier? 

Mr. Tort. I doubt if that is much of a factor, because we are pretty 
liberal on credit. 

Mr. Sreep. In other words, you feel that creditwise you are com- 
petitive with any proposition that comes along? 

Mr. Torr. The only place where we might not be is where the 
equipment is sold to the filling station operator and is to be paid for 
by him on a rebate—certain percentage of the TBA purchases over a 
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period of a year or so—and that is to pay for the equipment. That 
is done. i 

Mr. Steep. How prevalent is that rebate practice ? 

Mr. Torr. It is quite prevalent. 

Mr. Sreep. Now on the matter of TBA items—of course, in the 
case of major companies that issue credit cards, anything the station 
operator sells is carried on the credit card. Is that a factor in the 
company’s argument to require the dealer to buy only from them ¢ 

Mr. Torr. V ery definitely; and, of course, that points up again to 
this coercive matter. Obviously, if they tell a filling station operator, 
“Now, if you sell anything that you don’t buy from us, it can’t go on 
a credit card,” that is tantamount to saying you better not buy any- 
thing from anyplace else. Obviously, any merchant who is in busi- 
ness knows that either an account is entitled to credit or it is not. 
Let’s assume that I am a customer of that station. If I am entitled 
to credit on anything, I am entitled to credit on everything—or should 
be. My credit is either good or it is bad. Why should it be limited ¢ 

Mr. Streep. Of course the major companies claim that if they guar- 
antee the credit card and the dealer sells items that they are not in- 
volved with, then they are helping to finance somebody else’s busi- 
ness, not their own. 

Now what I am leading up to is this: This credit card thing is 
becoming quite prevalent in all fields and since you apparently feel 
that it is a weapon that can be used to coerce business—— 

Mr. Torr. Definitely. 

Mr. Sreep (continuing). What comment do you feel like making 
on the credit card thing itself ? 

Mr. Torr. The man who is running a station as a station is an 
independent. businessman and it is just as though I were buying mer- 
chandise monthly from a department store . Once that department 
store gives me a credit card, they have approved my credit, haven’t 
they? My credit is good. If it is good, then the independent busi- 
nessman who is running that filling station should be in a position to 
sell me anything he has on that credit card. 

Mr. Streep. What I am getting at is do you think that that type 
of practice should be permitted. If it goes on, how can you prevent 
it from being a means of coercion ? 

Mr. Torr. You can’t. If you say that a man’s credit is good if 
he buys item A, but it is no good if he buys item B, then it will 
continue to be a very coercive practice. 

Mr. Sreep. Now the problem is this: I carry a Conoco credit card 
and I travel across the country. I don’t buy my gasoline from the 
same dealer twice because I am going on a long trip. Now each deal- 
er waits on me doesn’t know me; the company does. How could 
that local dealer give me credit if I didn’t have the credit rating from 
the company itself? How would that be possible ? 

Mr. Torr. Well, it would be difficult. 

Mr. Sreep. It is a difference in granting credit, like from a large 
department store where they know where I am all of the time and 
could reach me, but in the gasoline business, you are serving the 
traveling public and many times you only deal with this dealer one 
time, but you still want credit every time. I am talking now from 
the standpoint of the motorist who likes to enjoy the advantage of 
a credit card. 
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Mr. Torr. You have touched on a very difficult problem to answer. 

Mr. Sreep. Isn’t wrapped up in this credit card thing a large share 
of this problem about the relationship between the retailer and the 
supplier? To me it seems to be rather the crux of the whole thing, 
by the nature of the industry and the way it operates. 

Mr. Torr. Well, bear in mind that if this major oil company 
acquires this TBA merchandise from Goodrich, let’s say, isn’t the 
problem exactly the same? 

Mr. Roosevetr. Would my colleague yield ? 

Isn’t perhaps one of the answers to that particular problem the 
kind of other credit card which exists, for instance, in the food dis- 
tribution business, where you have something called, I believe, a 
diner’s credit card. In that instance, that isn’t issued by the sup- 
plier of things to the restaurant; it is issued by a completely separate 
organization that undertakes the credit risk and therefore the problem 
may be one which is worth examining. If I may say to my col- 
league, perhaps the credit should be issued not by the supplier, which 
gives him some hold over the retail outlet, but by another credit 
organization such as is used in other fields. 

Mr. Torr. You see, this station—let’s assume that we are talking 
about a Texaco station. He doesn’t buy TBA merchandise from Tex- 
aco; he buys it from Goodrich or Firestone, or whoever is approved 
as a jobber in that area, so he is buying it from a third source anyway, 
isn’t he ? 

Mr. Streep. That is correct. 

Mr. Torr. Whether he buys from us or Goodrich or Firestone. 

Mr. Sreep. But he can guarantee the credit on the Firestone item 
because he is making a profit every time his retailer buys something 
from Firestone. He is a middleman there. 

Mr. Torr. That is right. 

Mr. Streep. Have you made any study about the growth and the 
number of motor vehicles in your trade territory during these several 
years you discussed here ? 

Mr. Torr. Yes. 

Mr. Streep. Has there been a sizable increase ? 

Mr. Torr. In our area not too great an increase because, as you may 
know, in the State of Nebraska for 40 years, every decade for 40 years, 
up until 1950, Nebraska lost population. There has been an increase 
from 1950 of about 314 percent. Obviously, then, the increase in car 
population hasn’t been as great as it has in many parts of the country. 

Mr. Streep. Are you familiar with any of your type operators in 
areas where there has been remarkable increase in car population? 
Naturally if the number of users of a product increase substantially, 
a supplier would normally anticipate that his business would grow in 
proportion. : 

Mr. Torr. Right. 

Mr. Steep. Now, what I am wanting to know is, Do the men in your 
business generally tell you that their volume has increased in propor- 
tion to the increase in the motor vehicle population ? 

Mr. Tort. No, it has not. With many firms it has become quite 
static. 

Mr. Streep. We know that nationally the number of motor vehicles 
has gone up by rather remarkable proportions. Have you made any 
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studies as to the number in your association or in your segment of 
business, any study as to the percuntogs of the total market they now 
enjoy as compared to a few years ago? Is it making its share of the 
gain ? 

~ Mr. Torr. No. Our industry percentage of the market has been 
going down persistently year after year. : 

Mr. Streep. Would you say that studies would indicate that the di- 
minishing of the market to you and your type of operators is in line 
with the extent to which these major companies have increased their 
TBA practices and their coercive actions? Are those two things 
related ? 

Mr. Tort. Yes, definitely. 

Mr. Streep. And the trend is continuing, that trend ? 

Mr. Torr. Yes. 

Mr. Sreep. Do you expect the situation to get worse rather than 
better ? 

Mr. Torr. It obviously will get worse if coercive practices get worse. 

Mr. Sreep. You see no indication on the part of any of the majors 
that they are going to change voluntarily this thing you have men- 
tioned ? 

Mr. Torr. No. I saw a lessening for a few months following the 
hearings which occurred in 1957. But since then it has gotten much 
worse than it was in 1957. 

Mr. Sreep. In the discussions you have had with any of the officers 
of major companies, has any comment been made or any discussion 
had as to the fact that the practices now in effect are inviting Federal 
intervention and legislation? Do you think they are aware of that? 

Mr. Torr. At the time I discussed this matter with them, that was 
1957, just after the hearings had been concluded, and obviously that 
was something that was fresh in their minds at that time. I didn’t 
need to remind them of it. 

Mr. Streep. Do you think the lure of this easy buck or fast buck 
they make through these practices is worth to them what the penalty 
of divorcement or some other drastic Federal legislation might put 
upon them ? 

Mr. Torr. Well, I happen to know of one major oil company, that 
their 5-year record from 1951 to 1956, inclusive, that they collected 
something over $22 million in rebates from the merchandise sold 
by the jobbers that they had approved. 

Mr. Roosrvetr. Also, if my colleague would yield, I might say to 
Mr. Toft it was because we didn’t have support of people like your- 
self that the major oil companies didn’t think this was much of a 
threat. Maybe they will change their mind if they realize that other 
people now are beginning to feel that something such as this must 
be done. 

Mr. Torr. Now, obviously if you are paid $22 million in a period 
of 5 years to coerce your dealers to buy from the jobber who is ap- 
proved, that is a pretty good nest egg. 

Mr. Steep. One final thing: Do you know of a case history where 
an independent dealer leasing a company-owned station has defied 
their efforts to coerce him and has been punished by having his lease 
canceled or other action like that? 
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Mr. Torr. As a matter of fact, in 1957 I submitted four or five afi:- 
davits, sworn affidavits, in great detail about the very thing you are 
talking about. It would be a simple matter to get some more. 

Mr. Sreep. I think they would have some very significant interest 
to this committee if you could. 

Mr. Rooseveur. I would certainly agree with that, Mr. Toft. If 
you could bring us up to date with a number, just to show that at 
least that practice hasn’t stopped in that period, it would be sig- 
nificant. 

Mr. Torr. There are other witnesses who will appear here today 
and tomorrow who could do the same thing. 

Mr. Streep. That is all, Mr. Chairman. 

Mr. Roosrvetr. Mr. Brown. I don’t think I had a chance to in- 
troduce Mr. Brown, from Missouri, who is a member of our subcom- 
mittee. 

Mr. Brown, do you have questions? 

Mr. Brown. Mr. Toft, you are wholesaler; isn’t that correct? 

Mr. Torr. That is correct. 

Mr. Brown. You are not a manufacturer? 

Mr. Torr. No. 

Mr. Brown. You wholesale these accessories, items such as wind- 
shield wipers, and so forth, that the manufacturers also distribute to 
the major oil companies. Is that a fair statement? 

Mr. Torr. Yes. 

Mr. Brown. Do these manufacturers of these accessories distribute 
to the major oil companies at the same price they distribute to you ? 

Mr. Torr. I think, generally speaking, they do. There are some 
cases where they give them an extra 5 percent discount because of cer- 
tain services that they claim they are not performing for the oil com- 
pany that they do for the distributor. It is something that they say 
is cost justified. 

Mr. Brown. Now, do these major oil componies maintain inven- 
tories of these accessories and perform the function of a wholesaler ? 

Mr. Tort. Generally speaking; no. Well, let’s take Standard Oil. 
They do maintain inventories. 

Mr. Roosrvett. You mean Standard Oil of Indiana? 

Mr. Torr. Yes. There are many other major oil companies how- 
ever, who carry no inventories whatsoever, but who name Goodrich or 
Firestone or Goodyear, the major oil companies, or perhaps in some 
cases others and say that these people will carry the stocks and serve 
our stations. 

Mr. Brown. Now in the instance where they do not maintain inven- 
tories and perform all of the functions of a wholesaler, do the sales- 
men for the manufacturing concern call directly on the retail distri- 
butors? Is that the situation ? 

Mr. Torr. Yes; in many cases they do. As an example, the Delco 
battery contract, which was recently offered the major rubber com- 
panies, the United Motors people were out working with the major 
oil company representatives or, rather, with the major—yes; the ma- 
jor rubber company salesmen in calling on the filling stations all 
through our territory. 

Mr. Brown. So really there are two different operations ? 
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Mr. Torr. United Motors, as I presume you know, is a subsidiary of 
General Motors. ‘ 

Mr. Rooseverr. Would my colleague yield for one point I want to 
get clear at this point? : 
~ Where they do not have these inventories, the companies unlike 
Standard Oil, do they still have contracts with the oil companies under 
which they get a commission or whatever name you want to give it? 

Mr. Torr. You mean the rubber company or the jobber? 

Mr. Roosrvetr. Does the oil company get it from the rubber com- 
pany or from the manufacturer? 

Mr. Torr. They get it from the jobber who has been approved to 
sell their stations. 

Mr. Roosrevett. What is the excuse, then, of giving it to the oil 
company if the oil company isn’t maintaining and doing the job? 

Mr. Torr. Well, of course that has been my argument from the 
beginning, that the only thing that the oil company has to sell in 
that case is to say to the major rubber company or any other jobber 
whom they approve that for the 10 percent you are paying us we will 
see to it that our stations buy from you. That is the only thing they 
have to sell, or approximately the only thing they have to sell. 

Mr. Streep. Would this be a correct assumption, that the oil com- 
pany is telling the manufacturer, “I have a captive market; make it 
worth my while and I will turn it over to you”? 

Mr. Torr. He doesn’t say it to the manufacturer; he says that to 
the jobber who has been approved to sell his stations. 

Mr. Brown. I think you have a good point, but let’s keep the record 
straight here. These major oil companies are carrying these credit- 
card purchases? They are tying up billions of dollars in accounts 
receivable. Now, that is a service that is worth something; isn’t it? 

Mr. Torr. Yes: so do we carry accounts receivable. 

Mr. Brown. Yes; but where it is purchased on a Standard Oil 
credit card, it is Standard Oil carrying it until it is paid; right? 

Mr. Torr. Yes. 

Mr. Brown. The consumer credit I am talking about. 

Mr. Torr. Yes. 

Mr. Brown. So that would be one service and 

Mr. Torr. Is that worth 10 percent? 

Mr. Brown. Well, I am not disputing your point, but I am saying, 
just to keep the record straight, there could be services other than just 
saying “I have these captive markets.” 

Mr. Torr. I quite agree. 

Mr. Brown. Those major oil companies that actually perform 
a wholesale service, that is, the wholesale service of maintaining the 
inventories, and so forth, you would put them in one category and 
the others who do not. in another; wouldn’t you? ’ 

Mr. Torr. Yes. The only fault I would have to find there is deny- 
ing their lessee the right to carry other merchandise besides what they 
sell. I will use the illustration of the Kendall oil that I referred to. 
There are some parts of the country, particularly in our section where 
we have handled Kendall oil for some 20 years and, as you know, it is 
a premium priced oil and it has in some parts of the country many 
followers. A man has a station in the kind of an area where people 
are driving Cadillacs and Buicks, and so on, and the matter of paying 
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a premium price for oil is not important so long as the buyer believes 
he is getting the best oil and he demands it. 

Now, why should that lessee be required to buy that oil and put it in 
the Texaco case so nobody would find out about it? That is the kind 
of thing I am trying to get at and I would carry the same thing 
through to a Standard station. You can go into many Standard 
stations and find nothing, not one single item that hasn’t been pur- 
chased from Standard. Now, obviously in this day and age that 
isn’t logical. There are lots of things that people want to buy that 
Standard doesn’t have. 

Mr. Brown. In that instance, does the station operator ever say— 
and I mean not use it as an excuse—but does he say that he is not 
permitted to buy anything there? 

Mr. Tort. It happens constantly. 

Mr. Brown. Do you ever feel that sometimes he is telling you and 
your salesmen that in order to get rid of them ? 

Mr. Torr. I don’t think we have to go that far. Obviously any 
man who is in business is in business to make as much money as he 
can and to take as good care of his customers as he can. I don’t 
believe that you or anyone else would subscribe to this theory that 
every customer that man has will accept an Atlas battery. There are 
some people who insist on Delco batteries because they are original 
equipment on General Motors cars. 

Now, if I were in business then and were completely untrampled. 
I would try to carry a few Delco batteries for General Motors users. 

Mr. Brown. What about these unbranded stations, these truly in- 
dependent operators? Dothey carry TBA items? 

Mr. Torr. Yes. 

Mr. Brown. Is it not possible in a lot of instances where if I drove 
into a Standard station and wanted a Delco battery and they just had 
an Atlas battery, or vice versa, that one block down the street there 
might be an unbranded station that had the Delco battery? Is that 
possible? 

Mr. Tort. Very possible. 

Mr. Brown. Isn’t that typical of the American distributing system, 
that some stores carry some items and others carry others ? 

Mr. Torr. Obviously you can’t carry everything, but you won't 
find very many merchants nowadays who only carry one brand of 
anything. 

Mr. Brown. Of course we have run into this problem in a big way 
in the food field, shelf space being denied certain products and it is 
a real problem and it is a part of the economic power that develops 
when business becomes concentrated. 

Mr. Roosrvetr. If my colleague will yield. The main point, how- 
ever, is that it is the choice of the sanailen, In the instance that Mr. 
Brown is talking about, he can carry anything he wants. If he chooses 
to carry only one brand, that is his choice. 

Mr. Torr. Right. That is his choice. 


Mr. Roosrvett. Your point is here he does not have that choice; he 


is told to carry one particular brand. 
Mr. Torr. Right. 
Mr. Brown. Is it written into the lease? 
Mr. Torr. No. 
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Mr. Brown. It is just known to be an oral adjunct to the lease; is 
that correct ? ‘ 

a Torr. Yes, that is generally correct. At least that is the net 
result. 

Mr. Roosevetr. Mr. Toft, there is no question in your mind that it 
would be written into the lease if they dared to do it and could get away 
with it? 

Mr. Torr. I am sure of that. 

Mr. Brown. Do you feel it is a part of the franchise dealer system 
in this country? Do you think it exists in shoes and feed and other 
products ? 

Mr. Torr. Would you repeat that ? 

Mr. Brown. Well, for instance, there are franchise feedstores in 
the country. 

Mr. Torr. Yes. 

Mr. Brown. Who also sell farm equipment. Do you think that they 
sell the farm equipment recommended by the feed manufacturer or do 
you think that they actually have a free choice? 

Mr. Roosrvettr. Mr. Toft, I am going to have to say if you want 
to reply to that question, fine, but I don’t think you are qualified as 
an expert witness on that subject before this committee. That is 
just a matter of opinion. 

Mr. Torr. There is quite a difference, Mr. Brown, with what you 
term a franchise dealer. Let’s take appliances, which we handle, and 
we sell RCA. There are very, very few of our dealers that carry 
nothing but RCA. They carry RCA, Zenith, Philco. Most of them 
will carry at least three or four lines so that when John Q. Public comes 
in and he doesn’t want RCA, he may want Philco, he can get it. 

Mr. Brown. I am trying to get at the real problem here which is that 
there is a difference between an appliance distributor and an oil dis- 
tributor, and there is a big difference. In the imstance of the oil dis- 
tributors the money for the location in that store was put up or guaran- 
teed by an oil company. RCA doesn’t go out and put up the money 
or guarantee the dealer his retail store costs for RCA television. 

Mr. Torr. No, but I will tell you what we do. We carry many of 
those dealers for more on our books of accounts receivable than their 
net worth. 

Mr. Brown. I am sure that is right, but in this instance you would 
admit there is a difference in this, in the original construction of the 
point of sale. The major oil companies put up the money, don’t they ? 

Mr. Roosrvett. If my colleague will yield again, it seems to me that 
I may be a builder and I may put up a building and spend all of the 
money in the building of it and then I lease it out, but I don’t think 
that gives me the right to dictate to the business of the people I lease 
it to, although my money is tied up in the building. 

Mr. Torr. As a matter of fact, out of 42 branch points that we op- 
erate, we only own 2 of them. We lease the rest of them and somebody 
else owns the building. Obviously the moment we move in as a tenant 
and start running our business, we run it as we please. 

Mr. Roosevett. But they get paid rent for it. 

Mr. Brown. Mr. Chairman, [ wouldn’t disagree with you at all. I 
know that a lease is a lease. I am just trying to arrive at how this 
practice started. 
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Mr. Roosrvetr. Oh, it started because that was the argument and 
the reason they gave for it, no question about it, but if they are getting 
paid in rent, they weren’t getting paid in rent if these were people 
working for them, which, of course, many of them feel they are in ac- 
tuality more or less slaves, but they are given a lease as an independent 
lessee with a complete independent right of choice, which now they 
are not allowed to exercise, according to what Mr. Toft says. 

Mr. Torr. That is right. 

Mr. Brown. But, of course, the point I think we established a cou- 
ple years ago in these hearings is that in many respects a lessee of a 
major oil company is not an independent businessman in the strictest 
sense of the term. The real independents in this business are those 
that are selling the unbranded items. 

Mr. Torr. Our feeling is that they should be independent busi- 
nessmen. 

Mr. Brown. And then how do we get at it legally to make him an 
independent businessman, if he isn’t? Do you feel that there should 
be a law passed that says that it is illegal for a lessee to state or im- 
ply to an oil station operator that he should buy his merchandise from 
the lessor ? 

Mr. Torr. I certainly do. 

Mr. Brown. You do? Do you think that would correct the prob- 
lem ? 

Mr. Torr. No, because I suggest that it wouldn’t because we all 
know that coercion has been exercised ; that there have been cease and 
desist orders issued against this coercive practice. 

Mr. Roosevert. Isn’t that part of the law today? Section 3 of 
the Clayton Act has done exactly what Mr. Brown has stated, but the 
trouble is it doesn’t work. 

Mr. Torr. It doesn’t work. 

Mr. Brown. Now, not being a lawyer, I would like to know what 
section 3 of the Clayton Act says. 

Mr. Rooseveir. I would ask counsel, Mr. Mitchell, to state it. In 
essence, it is exactly what you stated; it is the denial of the right of 
anybody to say to his lessee you must do this, or to coerce him indi- 
rectly, either directly or indirectly, into saying that he must follow 
the orders of the manufacturer or the lessor. 

Mr. Brown. So then let’s assume that it is thelaw. Would you say 
that there has been relatively little enforcement of the law ? 

Mr. Torr. That is very apparent. 

Mr. Brown. Now is it the Department of Justice or the Federal 
Trade Commission’s responsibility? Whose responsibility is it to en- 
force the law ? 

Mr. Torr. It is the responsibility of both of them. They divide up 
the responsibility by agreement between themselves. I think I am 
correct in stating that. I think the answer is that it has imposed a 
superhuman job to strictly enforce it without such tremendous ap- 
propriations and such a tremendous staff that we are looking for a 
better way of enforcing it. Let’s put it that way, and that the point 
of the divorcement bill would be to enforce it through a different 
method. 

Mr. Roosevett. At this point I will ask the reporter to copy into 
the record section 3 of the Clayton Act. 
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(Section 3 of the Clayton Act reads as follows :) 


Sec. 3. That it shall be unlawful for any person engaged in commerce, in the 
course of such commerce, to lease or make a‘sale or contract for sale of goods, 
wares, merchandise, machinery, supplies, or other commodities, whether patented 
or unpatented, for use, consumption, or resale within the United States or any 
territory thereof or the District of Columbia or any insular possession or other 
place under the jurisdiction of the United States, or fix a price charged therefor, 
or discount from, or rebate upon, such price, on the condition, agreement, or 
understanding that the lessee or purchaser thereof shall not use or deal in the 
goods, wares, merchandise, machinery, supplies, or other commodity of a com- 
petitor or competitors of the lessor or seller, where the effect of such lease, sale, 
or contract for sale or such condition, agreement, or understanding may be to 
substantially lessen competition or tend to create a monopoly in any line of 
commerce. 

Mr. Brown. I have now read section 3 and I can see where under 
an interpretation that such practices would be illegal if they tend to 
create a monopoly in any line of commerce. Now I try to come back 
though to the responsibility of the manufacturer in this field. If 
he wants to distribute through wholesalers such as yourself, which 
he has done historically, then he has some obligation to you, does he 
not ¢ 

Mr. Torr. He should. 

Mr. Brown. But he has repudiated that obligation in recent years 
by circumventing you ? 

Mr. Torr. He hasn’t circumvented us because we still handle the 
merchandise, nor is he responsible for the fact that the major oil 
companies are coercing their jobbers. 

Mr. Brown. Just a second. I would call it circumvention if a 
manufacturer of a certain piece of equipment such as you stated on 
page 9—a Bishman tire changer that sells for $349. 50— were to mar- 
ket it through the oil company in such a way that the station operator 

can buy it through his major oil company lessor for $274. 50, which I 
assume is a price you could not meet. 

Mr. Torr. That is right, because it is too nearly our cost. No; Iam 
not suggesting in that case—— 

Mr. Roosrvetr. Mr. Toft, there is a request from the back of the 
room that you speak a little louder. They are interested in what you 

say, but they can’t hear you. 

Mr. Torr. I am not suggesting in this case that the major oil com- 
pany paid any less for that equipment than we as a distributor would 
pay. What actually happened in that case was they were agreeable 
to selling it to the filling station operator at approximately cost, or 
slightly over it. 

Mr. Brown. Well, if they did that and you reported such a sale to 
the manufacturer, what did the manufacturer say ? 

Mr. Torr. Obviously his answer would be that he couldn’t control 
what any purchaser of his equipment wanted to resell it for. 

Mr. Brown. But you could say to him, could you not, that “well, I 
can’t keep selling these things” ? 

Mr. Torr. You can be assured that we have done that persistently. 

Mr. Brown. And what do they say ? 

Mr. Torr. You can’t get any good answers for that kind of a ques- 
tion. 

Mr. Brown. Well, you then have some complaint against the manu- 
facturers for their distribution policy, do you not? 
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Mr. Torr. Yes; I quite agree we do. Obviously if we are going to 
stock that equipment, we should be entitled to ‘a better price than 
someone who merely orders it out of a catalog and says “will you 
please ship this equipment to such and such a place.” 

Mr. Brown. Isn't that about the heart of the whole problem? In 
other words, if they are going to make available their merchandise 
directly to Skelly ret tailers at prices that you cannot afford to meet, 
isn’t that one of the basic problems involved here ¢ 

Mr. Torr. It is one, but it is not the important one. Actually the 
equipment sales that I have mentioned here, while they are important, 
they are in no sense nearly as important from a volume standpoint as 
the TBA items we have discussed heretofore. 

Mr. Brown. Well, the historical distribution pattern in the field 
on TBA items broke down when the manufacturer signed a deal with 
the major oil company to offer him a percentage for whatever was 
purchased by the filling station operator distributing that major oil 
company’s product. Isn’t that where it broke down ¢ 

Mr. Torr. Yes, but here is the difference between equipment and 
TBA items as related to this sale you spoke of: He doesn’t buy that 
equipment to sell to someone else ; he buys it to use. That only happens 
very occasionally, whereas the TBA merchandise he is buying and sell- 
ing every week and ever y day, so that runs into much greater volume. 

Mr. Brown. But, in other words, when the TBA oon 
signed a deal with the major oil companies to give them a rebate or 
commission, that is when the whole historical pattern broke down ? 

Mr. Torr. Yes, but the manufacturer is not the one that pays the 
rebate to the major oil company; it is the major rubber company or 
other jobber who has been approved by the major oil company who 
pays that rebate. 

Mr. Brown. Now getting right down, and I will wind this up: If 
this, then, is the law, that this 1s illegal, do you have any idea how we 
san get it enforced / 

Mr. Torr. As a matter of fact, we are going to discuss that aspect 
of it later. 

Mr. Brown. I see. Well, I will be waiting for that discussion. 

Now my colleague points out that the key language in this clause 
may be “if it tends to create a monopoly.” Has that been the defense 
established on any cases, to your knowledge, on any complaints that 
you made to the proper governmental authorities? Have they said: 
“Well, it does not tend to create a monopoly” 

Mr. Roosrverr. Will my colleague yield? I think equally impor- 
tant language in there is “or tends to substantially lessen competition, 
which is more important, I think, in this particular instance than the 

creation of a monopoly. 

Mr. Brown. I would agree. Has the FTC ever told you or your 
association that some of these instances do not tend to lessen competi- 
tion or to create a monopoly ? 

Mr. Torr. Definitely not. 

Mr. Roosrvert. Mr) Toft, again if my colleague will yield, there 
have just been completed, I believe, three FTC cases in which the 
examiner has held that these practices did tend to limit competition 
and amounted to unfair trade practices under section 5 of the Federal 
Trade Commission Act. These cases, of course, haven’t finished the 
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run of adjudication which will have to be done before they are finally 
approved, but the examiner has held in these, the three very recent 
cases, such as the case—I will ask, perhaps, that we include those in 
the record. 

Mr. Brown. That will be good. 

(The cases referred are as follows: 

(In the matter of the B. F. Goodrich Company and The Texas Com- 
pany, FTC Docket No. 6485 ; 

(In the matter of the Goodyear Tire and Rubber Company and the 
Atlantic Refining Company, FTC Docket No. 6486 ; 

(In the matter of the Firestone Tire and Rubber Company and the 
Shell Oil Company, FTC Docket No. 6487, 

(They are inserted in the appendix of the record begmning at page 
374.) 

Mr. Hatrrenny. Mr. Chairman, we are going to put some testimony 
in with regard to the pending cases and the cases before the FTC. 

Mr. Brown. If that is true, is it still your opinion that the law 
needs to be strengthened ? 

Mr. Haurrenny. Yes, if you are directing it to me. 

Mr. Brown. Will you give us a suggestion along that line? 

Mr. Haurpenny. Yes. I am going to testify later in this hearing 
and I will do so, Mr. Brown. 

Mr. Brown. All right. That is fine. Thank you. 

Mr. Roosevett. Mr. Yates. 

Mr. Yares. I would like to ask a few questions, Mr. Chairman, and 
I am grateful for the opportunity of sitting in with you on these 
hearings. 

Mr. Toft, you have a contract with the Seiberling Rubber Co. ? 

Mr. Torr. Yes. 

Mr. Yates. Under that contract, are you required to purchase a 
certain amount of tires during a certain period ¢ 

Mr. Torr. No, we are not. 

Mr. Yates. Does that contract permit you to buy tires from other 
tire companies and to merchandise them ? 

Mr. Torr. We obviously wouldn't because of the amount of invest- 
ment required. We don’t have that much money. 

Mr. Yates. I don’t think that quite answers my question. The 
question was whether or not the contract itself that you have with 
Seiberling wolud permit you to purchase tires from Firestone or 
Goodyear or any of the other major companies and to market them. 

Mr. Torr. It says nothing about it. However, there is a vast dif- 
ference in merchandising that. is being offered to the public by a re- 
tailer and merchandise being offered to a dealer by a distributor. 
You can see that a distributor, because of the investment required, 
can’t carry very many lines just because it would run into too many 
millions of dollars. ' 

Mr. Yates. I don’t understand that point. You say that you can 
buy Firestone tires without jeopardizing your contract with Seiber- 
ling? 

Mr. Torr. I presume we could. Certainly we have never tried it. 

Mr. Yates. Well, you have no requirement to buy a certain amount 
of tires. Therefore, if you bought a relatively small amount of tires 
from Seiberling, it would satisfy the terms of your contract and, as 
I understand this last answer of yours, you could also make deals 
with Firestone or Goodrich and market their tires if you wanted to? 
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Mr. Torr. Yes. 

Mr. Yates. You could do that? 

Mr. Torr. Yes. 

Mr. Yates. Have you tried to do anything like that? 

Mr. Torr. Obviously not, for the reasons I mentioned. We carry, 
let’s say $400,000 worth of Seiberling tires in stock. It is most un- 
likely we would trun around and duplicate that. You see, a distribu- 
tor can’t—his salesmen who are out selling this merchandise can’t— 
sucessfully sell, let’s say, three lines of tires. They wouldn’t know 
which one to sell today and which ones to sell tomorrow. 

Mr. Yates. Well, isn’t it possible that a retailer may prefer one 
brand over another, as, for example, you gave the example of Delco 
batteries. Might he not prefer another type of battery to the Delco 
and wouldn’t it be to your interest, therefore, to be able to offer him 
one or the other ? 

Mr. Torr. It isn’t what the retailer prefers; it is what the customer 
prefers. That dictates what he carries. 

Mr. Yates. This is true, but you are taking it another step beyond. 
T assume that the retailer finds that his customers want some other 
battery than Delco. He will buy that from the person who has the 
battery other than Delco, which is what you are arguing for, actually. 

Mr. Torr. Right. 

Mr. Yares. And I wondered why you don’t, therefore, take that 
back one further step to the wholesalers and permit the wholesalers 
just to carry several lines to supply the retailer. 

Mr. Torr. You can. As a matter of fact, where the investment is 
not so great—let’s take oil filters. We carry AC oil filters, we carry 
Hastings oil filters, we carry Fram oil filters. 

Mr. Yates. You don’t run into any difficulty with the manufac- 
turers of Hastings or Fram, I think you said, or any of the others? 

Mr. Torr. No. 

Mr. Yares. Nor would you run into any difficulty with the Fire- 
stone Co. or Seiberling Co. if you carried Firestone or Goodyear ? 

Mr. Torr. No. 

Mr. Yates. The reason I am asking some of these questions is that 
I am interested in the statement that appears on page 9, because I have 
a number of constituents at home who have been in the appliance busi- 
ness—I say have been in it—they are on their way out right now 
because of the fact that the manufacturers are now selling directly 
to the retailers and I don’t know what can be done to stop such a 
practice. Ifthe manufacturers feel that they don’t want to distribute 
their products through a wholesale system, but choose to sell directly 
to the retailers, I don’t know that there is anything we can do legisla- 
tively to prevent this sort of a system, do you? 

Mr. Torr. No. I think the one who produces the merchandise has 
a right, perhaps, to sell it where he chooses. 

Mr. Yates. May I ask one other question? In response to Mr. 
Brown’s inquiry, you thought or I gained the impression that you 
thought it was unfair for the manufacturer of the equipment to sell 
it to the oil company. The Bishman tire changer was what you were 
asked about. You thought it was unfair to sell it to the oil company 
under a system which would permit the oil company to sell to a retailer 
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at the same price they paid for the tire changer. Do I interpret your 
testimony correctly ? 

Mr. Torr. Yes. 

Mr. Yares. Does this indicate that you might favor a fair-trade 
law which would put a floor on the price that could be paid for a 
manufacturer’s article ? 

Mr. Torr. I have always favored a fair-trade law, but being real- 
istic, I don’t expect one. 

Mr. Yates. Well, what about the question of competition? I don’t 
follow that. What about the question of competition? Is competi- 
tion enhanced by a fair-trade law ? 

Mr. Torr. You say, “Is it enhanced ?” 

Mr. Yares. Yes. Does a fair-trade law serve the purposes of free 
competition, a free competitive situation ? 

Mr. Torr. Not entirely ; no 

Mr. Brown. Would the gentleman yield? In that instance you are 
referring to price competition; you are not talking about quality 
competition ? ¢ 

Mr. Yares. That is right, we are talking about price competition. 

Mr. Tort. Right. 

Mr. Roosrvetr. Let’s not get too far into that today. 

Mr. Yates. I was wonder! ing if he considered this unfair. One of 
the solutions that has been offered to this type of situation has been a 
legislative suggestion for a fair-trade law and I wondered whether or 
not you would favor such a suggested piece of legislation. 

Mr. Torr. Yes, I personally would. 

Mr. Brown. In that instance, do I interpret that you are not alleg- 
ing coercion, you are just complaining about the policy of the manu- 
facturer who would sell it to Skelly Oil Co. on such terms as they 
could resell it on that basis? 

Mr. Torr. That plus the coercion implied in a situation where I 
mentioned where if you buy all of your TBA semis from us for the 
next year or 2 years, we w ill credit you 1 percent, 2 percent, or what- 
ever the situation is, to pay for this piece of equipment, which closes 
the door, obviously, to anyone else attempting to make that sale. 

Mr. Brown. It isall w rapped up in a package. 

Mr. Torr. That is right. 

Mr. Roosrvetr. Mr. Mitchell. 

Mr. Mrrcnetu. I don’t have any questions just now, Mr. Chairman. 

Mr. Roosevett. Mr. Dalmas. 

Mr. Darmas. Thank you, Mr. Chairman. I would like to ask a 
couple of questions here, if I may. One is, following Mr. Yates’ 
inquiry about the trend in the wholesale industry, not only in the line 
that you are in, but in all lines, do you have any ‘knowledge, which I 
believe is a fact in terms of the long-term trend, of the manufacturers 
bypassing wholesalers and which tr rend has been in progress, going on 
for some 30 or 40 years? 

Mr. Torr. Yes, I have knowledge of it. I have knowledge of it 
particularly in the small appliances which we used to handle and 
which we no longer handle for the very reason you mention. How- 
ever, what you suggest has not been too prevalent i in our automotive 
par ts and supplies 1 industry. 
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Mr. Datmas. You mentioned the fact that you had to sell appliances 
and other things in order to obtain your present volume. In the 
wholesale grocery industry, for example, isn’t it a fact that they have 
had to add hardware and dry goods and other things in order to main- 
tain their volume so that in a sense the wholesale industry is getting to 
be a sort of a wholesale general store throughout the country ? 

Mr. Torr. I know of no grocery wholesaler in our section that has 
done what. you suggest. 

Mr. Daunas. I have heard testimony to that effect, Mr. Chairman. 

I note that you list a number of accounts here which have decreased 
in volume over a relatively short period of time. Have you had any 
accounts at all that have increased in volume? 

Mr. Torr. Yes. I pointed out that the merchant who owns his own 
place of business and operates it as an independent enterprise, in a 
great majority of the cases his business has increased. 

Mr. Damas. Not the lessee dealer / 

Mr. Torr. No. 

Mr. Datmas. No instance of your concern having increased your 
business with the lessee dealer of a major oil company ? 

Mr. Torr. Yes, there are a few of those. 

Mr. Damas. Well, is any of this lessening of dollar volume in 
accounts, is any of it or has any of that lessening had to do with any 
competition which you may have from other wholesalers? Are they 
doing a better selling job, perhaps, in some instances? 

Mr. Torr. I think we have to get back to an industry picture there 
and that was discussed a moment ago. When the industry as a whole 
loses its percentage of the market that it has taken—let’s say it drops 
from 60 percent of the market to 50 percent of the market as a whole— 
then the competing wholesalers in our business, you see, are not re- 
sponsible for that, are they ? 

Mr. Datmas. Do you do any direct selling from the manufacturer 
to your customers whereby they ship the material on your order or 
equipment drawn on your order direct to the customer? Do they 
bill you for it and you bill the customer ? 

Mr. Torr. That is only in an emergency where we might be out 
of an item temporarily. 

Mr. Dautmas. You don’t have any machinery lines that you sell 
that way customarily ? 

Mr. Torr. No, we normally stock them. 

Mr. Dautmas. How about automotive dealers, major automobile 
dealers? Do you sell the dealers of the major automobile companies? 

Mr. Torr. We sell many of them and again the reason we sell them 
is the time and place utility that I mentioned, the fact that we have 
available closer than anybody else what they need. 

Mr. Dautmas. You don’t have any regular customers among the 
manufacturers of the larger automobile companies ? 

Mr. Torr. Not the manufacturers; no. 

Mr. Damas. I mean the dealers. You don’t have any regular 
customers ? 

Mr. Torr. Oh, yes, we have a lot of business with them, just be- 
‘cause of the time and place utility I mentioned earlier. We have the 
merchandise at hand, close by, where they can get it in a hurry and 
consequently they buy a lot of that merchandise from us. We do 
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have, of course, as you all know, I think, some coercion on the part 
of the automobile m: anufacturers that he buy his parts from them. 

Mr. Daumas. Back in 1949, if I may say so, Mr. Chairman, this 
committee received a lot of evidence to ‘the effect that the automobile 
companies were forcing all of their dealers to handle nothing but items 
supplied by the automobile company. 

Mr. Torr. They were. 

Mr. Datmas. You have not touched on that. 

Mr. Torr. They were, but let me illustrate why that won’t work. 
Let’s take a Chevrolet dealer in a little town of 3,500 people. To 
properly carry an inventory to take care of any needs he might have 
would take perhaps as much as $30,000 or $40,000 and obv iously that 
small dealer can’t do that, so much of the time he is out of the 
merchandise that he would normally buy from the car manufacturer. 
If he has a call for something he doesn’t have in stock, he can’t wait 
to order from Omaha because that may be 300 or 400 miles away, so 
he runs across the street and buys it from our place. That is what you 
call “time and place utility.” 

Mr. Damas. Is this a fair question, and I don’t want to have you 
answer it if it isn’t, but in looking at your general figures, are you 
prepared to say that your overall business has inc reased by the addi- 
tion of these other lines or are you just holding your own? If you 
don’t want to answer that, please don’t. 

Mr. Torr. No; I am willing to answer it. We are desperately 
trying to hold our own. 

Mr. Davmas. I believe that is all, Mr. Chairman. Thank you. 

Mr. Roosrvectr. I believe Mr. Mitchell has one question. 

Mr. Mircneiyt. Mr. Toft, concerning the Delco battery situation, 
| believe you mentioned that major rubber companies who have be- 
come approved TBA suppliers for many of the major oil companies 
were given Delco battery contracts this year. I understand that you 
handle the Delco battery, also, do you not / 

Mr. Torr. Yes; we have handled it for years. 

Mr. Mrrcnewy. I believe General Motors makes that battery. 

Mr. Torr. United Motors. They are a General Motors affiliate. 

Mr. Mircnett. Do you buy your Delco battery directly from the 
manufacturer ? 

Mr. Torr. Yes. 

Mr. Mircnevy. And you sell them directly to the service station / 

Mr. Torr. Right. 

Mr. Mirenett. Now, concerning the contracts which the major 
rubber companies hold with U nited Motors, is it the major rubber 
company’s jobber who distributes the Delco or does the oil company 

itself warehouse and distribute the Delco? 

Mr. Torr. The oil company itself does not warehouse or distribute 
Delco batteries. It is the major oil company or their jobber whom 
they have, and they say: “This is the source we want you to buy 
from.” It may be Firestone, it may be Goodrich, it may be Goodyear, 
or it may be somebody else. 

Mr. Rooseve_r. Do you know of any instance in which the oil com- 
pany gets a commission on the sale of Delco batteries / 

Mr. Torr. They all do. 


Mr. Roosrveir. They all do? 
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Mr. Torr. Yes. 

Mr. Mrrcnett. That was my next question. Could you identify 
the major rubber companies that you speak of here who have obtained 
Delco battery contracts, and have tied in with the major oil com- 
panies? Could you name then, sir? 

Mr. Torr. I would rather not because that would be from memory 
and, unless I am sure, I would rather not. 

Mr. Roosrvetr. Can you supply the committee with it at a later 
time? 

Mr. Torr. Yes; I would be delighted. 

Mr. Mrrcne.t. One final question on this: Does this Delco battery 
reach the service station; that is, the oil company service station at 
the same price to the service station retailer at which you can sell 
it to them? 

Mr. Torr. Yes; generally speaking, it does. There are some ex- 
ceptions. This may give you an idea of how m: ny exceptions. There 
are some 200 dealers to whom we sold batteries at dealer’s prices, who 
have since been approved by the major rubber companies as jobbers. 
Now obviously we can’t sell them any more. So we have lost, let’s 
say, substantially—maybe 200 battery accounts. They are now jobbers 
instead of dealers. 

Mr. MircuHe.i. Now, does your company deliver the Delco battery 
direct to the service station ? 

Mr. Torr. Yes. 

Mr. Mircnetyi. Do you furnish advertising, also? 

Mr. Torr. Yes. 

Mr. Mircueiy. At no cost to the service station ? 

Mr. Torr. No. 

Mr. Mitcue.tt. You mean yes, I believe, don’t you, sir? You do 
furnish advertising at no cost to the service station ? 

Mr. Torr. Yes. 

Mr. Mrrcuetn. I believe that is all. 

Mr. Roosrvetr. Mr. Toft, we want to thank you very much for 
the time and effort and the very thorough treatment of. the subject 
which you have given to the committee and my only request is that I 
believe Mr. Avery, who is a member of this subcommittee, will be in 
perhaps late this afternoon or even as late as tomorrow morning. 
Would it be possible for you to be present tomorrow morning if he has 
a question or two that he wanted to put to you? 

Mr. Torr. I have a very important engagement in Omaha tomorrow 
and I had planned to leave at 5 :30. 

Mr. Roosevetr. Tonight ? 

Mr. Torr. Tonight. 

Mr. Roosevett. Mr. Halfpenny, would you be here tomorrow ? 

Mr. Hatrrenny. I am going to be here and if there are any ques- 
tions the Congressman would like to ask, we would submit them to 
him. 

Mr. Roosevett. They would be put to you and perhaps answered in 
writing at a later time. 

Mr. Hatrrenny. Yes; we would be very happy to do that. 

Mr. Roosrve.tr. Thank you very much, Mr. Toft. We will excuse 
you at this time. 
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The committee’s next witness will be Robert E. Phelps, who is presi- 
dent and general manager of Phelps-Roberts Corp., Washington, D.C. 

Weare glad to have you, sir. 

May I ask you to raise your right hand, please, sir, and be sworn ? 

Do you solemnly swear that the testimony you are about to give 
before the committee will be the truth, the whole truth, and nothing 
but the truth, so help you God ? 

Mr. Puetes. I do. 

Mr. Roosrvett. We are very pleased to have you with us, sir, and 
I know that your very presence here assures us that you have a story 
to tell. From time to time because we are running a little late, per- 
haps we will allow the committee, if it isn’t too distracting to you, 
to interrupt your story as you go along to ask the direct questions 
which they have. 

I suggest, if it is all right with you, that you therefore proceed, sir. 

Mr. Pueves. Thank you, sir. 


TESTIMONY OF ROBERT E. PHELPS, PRESIDENT AND GENERAL 
MANAGER, PHELPS-ROBERTS CORP., WASHINGTON, D.C. 


Mr. Puetrs. My name is Robert E. Phelps and I am the president 
and general manager of Phelps-Roberts Corp., of Washington, D.C. 
My firm, one of 12,000 similar small businesses, is an independent i in- 
terested in the wholesale distribution of automotive parts. We are a 
wholesaler and warehouse distributor and have been in business in 
Washington for a little over 40 years. 

I have been in the corporation most of the time as an oflicer, for 
about 28 years. Our business is the wholesale distribution of auto- 
motive parts, supplies and equipment to anybody that is in the service 
business. We sell parts, accessories, we sell lawnmower parts, we sell 
to car dealers, fleet operators, service stations and retailers. 

Since the question has already been brought up, I think I will 
anwer it a little more firmly. It is a misconception in the industry, 
I believe, that many of the items we sell are marketed and originated 
by the car manufacturer. This is not true. If you go back in history, 
windshields, radios, heaters, speedometers, fuel pumps, undercoating, 
antifreeze, spare tires, turn and directional signals, air conditioning 
and many similar items started in the after market. They were 
developed by the wholesaler and distributor and became popular. 

The market was developed and then they became original equip- 
ment. It is an old industry; it is one of the oldest and largest inde- 
pendent. distributor businesses, I think, in the United States. 

I bring this up merely to show we are not interlopers in the business. 

At the present time our industry has two major problems in regard 
to this TBA business. One is with the major oil company with whom 
we compete, and we like to say right here we feel that they do have a 
place to compete with us in the business. We welcome competition, 
but we would like to insist that they compete fairly, live up to the 
laws and regulations laid down by the Federal Goverment under 
which they are supposed to operate. 

Now on the two main phases in which competition became rather 
rough in the last few years, one is where the major oil company coerces 
his retailer to buy all or substantially all of his TBA items from major 
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oil companies. Over the past few years and especially since 1957, 
when this committee had their first hearings, the management of 
major oil have said this and I know they are going to say it again, 
that this is contrary to their policies, but it is evident that they have 
nobody to enforce that policy and these practices in the last years or 
since 1957, especially in the last few months, have become so wide- 
spread and so blatant that there is no semblance even today of trying 
to hide it. 

Some service station operators have been told in the presence of 
my salesmen that they must stop dealing with us and other independ- 
ent wholesalers if they know what is good for them. We even had a 
recent case, and this is just the past few weeks, where American Oil 
Co. salesmen approached my salesmen on a routine sales call and told 
him he would have to stop selling this operator a certain brand of 
merchandise if he didn’t want to get this retailer in trouble. 

Mr. Roosrvetr. Mr. Phelps, I won’t embarrass you, but again the 
more specific the record is, the more meaning it has. W ould it be 
possible for you to be specific ? 

Mr. Puetps. If I could interrupt at this time, I have about 35 or 
40 cases here which have been submitted to the committee, and I will 
gothrough them. If they become repetitious, stop me. 

Mr. Roosrvetr. We are a little late. Thirty-five or forty might 
take us quite a longtime. Suppose you pick out 10 or 12. 

Mr. Puetps. All right. These cases I have refer also to the second 
phase, so may I go through the second phase, if you don’t mind. 

Mr. Roosrverr. That will include the name of the American Oil Co. 

Mr. Pretrs. The second threat to our business, is also in my mind 
covered by law, and is illegal. That is the case where in selling in- 
dependents, such as car dealers, fleets or independent garages, we find 
that just as we are about to close the sale for the installation of equip- 
ment, such as lifts, lube equipment, air compressors, and so forth, the 
major oil company injects themselves into the picture at. that time 
and supplies and offers the exact same equipment at our cost, usually 
installed free and sometimes with long terms for payment with no 
interest charges. 

We maintain that when the major sells at his cost or below, gives 
free installation and carries free paper, in return for the oil and lube 
business, he is buying that business and is in restraint of trade. These 
acts have tended toward a monopoly in our field. We also distribute 
oil and lube products, as well as equipment. In using this gimmick 
to freeze us out, the major is in fact destroying competition. 

Now, if you don’t mind, I would like to go to some of these in- 
stances, and if I get too repetitive here stop me. 

Incidentally, these cases have been referred to me, and the original 
copies, which are in your possession, are signed by me or my sales 
manager. I will quote from them. 

The first case I have is the Frank & Jerry’s Servicenter, Wash- 
ington, D.C. 

This account told us he would like to buy our automatic transmission oil, 


but he couldn’t or Sinclair would jack up his rent, or refuse to give him paint 
for his building, or in some way make him pay for his folly. 


Another one is Edmonds Motor Co., a Ford dealer, in Arlington. 
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We lost the sale of the equipment in this shop, including lube equipment and 
lifts. The American Oil Co., we were advised by the owner, gave him a special 
price with 5 years to pay at no interest. The method of payment was to be 2 
credit of a fixed amount per gallon on the oil purchased until the equipment 
had been paid for. 

Another one is the Grove Sunoco Station, Alexandria, Va. We 
sold Mr. Grove our line of fan belts and hose. We sent Mr. Bill 
Schriber, of the Goodyear Co., over to the account to make the 
changeover. While he was in the process the Sun man came in and 
stopped the operation. Mr. Grove had to change his mind wn threats 
from the Sun salesman. 

Mr. Roosrvetr. Have you got the name of the Sun man? 

Mr. Puetrs. No, sir. In some of the cases where we don’t have 
the name we couldn’t go back and get it. 

Mr. Roosevetr. You couldn’t get the name ? 

Mr. Puetes. I doubt that we could. 

Mr. Roosrvetr. However, is it dated ? 

Mr. Puetrs. This copy isn’t dated. These are just copies. There 
is a covering letter when these were sent, and it was dated. 

Mr. Roosevetr. That would give us the clue to get the oil company 
man assigned to that territory at that time. 

Mr. Puevrs. We can supply the date, sir. 

Silver Spring Flying A, Silver Spring, Md. 

Owner states that he has been warned by the Flying A representative not 
to buy or sell Wolf’s Head oil. 

That is the brand we distribute. 

Mayflower Motor Co., Mercury dealer, Washington, D.C. 

We had this account for a long time on oil and lube business. It amounted 
to approximately $5,000 per year. It was lost to us because we couldn't match 
the following deal: Repaint the building interior, furnish new lifts at cost, 


furnish new lube equipment at cost, install above, no charge. Shell Oil Co. 
made this deal for the oil and lube business. 


W.S. Pratt Co., independent garage, Washington, D.C. 


We sold, and later billed and delivered to this account a Weaver lift. A few 
days later the local representative of the Texas Oil Co. called us and informed 
us we could leave the lift at the site and bill it to Texas at our cost, or we could 
pick it up. We picked it up. In talking to Mr. Pratt he informed us that the 
lift was given to him at cost and installed free in return for his oil and lube 
business. 


Otho Williams Buick, Washington, D.C. This is signed by our 
sales manager. 


I worked with Mr. Williams for a considerable length of time on his new 
building plans. I feit we had a good chance of selling him not only his equip- 
ment but also his oi! and Inbe requirements. The American Oi] Co., he told 
ine, supplied two lifts and an air compressor for his lube department at no 
charge. They sold him eight additional lifts at jobber’s cost and give him 5 
years to pay at no carrying charge. They have since sold him additional lifts 
on the same basis, thus locking us out of the oil and lube business for some 
time to come. 


Mr. Roosrverr. Is that the oil company deal that you referred to 
previously ¢ 

Mr. Pue cps. I think that is one of them; yes, sir. 

Mr. Roosevett. Can we have the name of the American Oil Co. 
salesman / 
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Mr. Puetrs. No; we don’t have that. Sir, I have a lot more of 
these, but they are more or less repetitive. They just seem to cover 
more types of businesses, service stations, and dealers. 

Mr. Roosrvetr. Do you have any service station examples on the 
TBA items for the record at this point and without objection we will 
file the rest of them and make them a part of the record. Also your 
complete prepared statement will be received into the record at this 
time as a part of your sworn testimony. 

(The documents referred to follow :) 


SALES MEMOS OF PHELPS-ROBERTS CorP. 
SUBJECT : LOST BUSINESS 


A &é A Amoco, Washington, D.C. 


In this station we sold him a rather complete stock of items. 

The American Oil Co. salesman on one trip looked at the stock of Goodyear 
belts and told the owner he had better get them out of the place if he desired 
harmony. 

W.. C. Hint. 
B & C Flying A Station, Washington, D.C. 

I used to sell this account our automatic transmission oil. He liked our prod- 
uct and told me that it was about a dollar a case cheaper than the price from 
his oil company. 

He stated that he had to buy from the oil company as they had raised hell 
about it. He even stated that his product now had to come from Baltimore 
and the deliveries were not good. 

W. C. HEIL. 
Brew’s Esso Station, Washington, D.C. 

Up until recently this account used to stock and sell Fram oil filters and 
cartridges. 

The Standard Oil Co. salesman made him throw out this line and put in 
Atlas. 

W. C. HEIL. 
Jeff's Amoco, Washington, D.C. 

Recently the salesman for the American Oil Co. told the owner of this sta- 
tion that he had to buy all his Anderson Co. products (windshield wipers, arms, 
blades, ete.) from him. 

Up until recently Anco products were in the same box when bought from either 
an independent jobber or American Oil. Now although the product is the same 
the oil company has their own Amoco box. Thus when this product is bought 
from an independent it can be spotted by the oil company salesman. 

W. C. Her. 
Grove Sunoco Station, Alexandria, Va. 

I sold Mr. Grove our line of fan belts and hose. I sent Mr. Bill Schriber of 
the Goodyear Co. over to the account to make the changeover. 

While he was in the process the Sun man came in and stopped the opera- 
tion. 

Mr. Grove had to change his mind on threats from the Sun salesman. 

Roy HItt. 
O’Meara’s Gulf Service, Arlington, Va. 

The owner of this station was warned by the Gulf salesman not to buy any 

lines from independents that were competitive to those lines that Gulf sold. 
J. PRICE. 
Eddie’s Auto Clinic, Washington, D.C. 

The owner was told by the salesman of the American Oil Co. that he would 
have to discontinue Goodyear fan belts and hose as well as Fram filters and 
cartridges. 


, . ; J. PRICE. 
Rawson’s Amoco Station, Washington, D.C. 


This station was threatened with lease trouble by the American Oil Co. 
salesman, unless he changes his hose line to Amoco. 


J. PRICE. 
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Boxrall’s Amoco, Washington, D.C. 


I was told by this account that he was threatened and told he must change 
from his present line to Amoco radiator hose. 
J. PRICE. 
Silver Spring Flying A, Silver Spring, Md. 
Owner states that he has been warned by the Flying A representative not 
to buy or sell Wolfs Head oil. 
J. PRICE. 
Carroll Brothers, Falls Church, Va. 


After spending much time going over the plans of a new building and selling 
the owner on the type and placing of the equipment, the American Oil Co. stepped 
in with their deal. Five years, no interest, special price, in return for the oil 
and lube business. 

Once again we were locked out. 

J. H. PARATER. 
Frank & Jerry’s Servicenter, Washington, D.C. 


This account told me he would like to buy our automatic transmission oil, 
but he couldn’t as Sinclair would jack up his rent or refuse to give him paint 
for his building or in some way make him pay for his folly. 

JOHN N. PARATER. 
Shertzer’s Gulf Station, Bethesda, Md. 


The Gulf man insisted that the owner of the station get rid of Goodyear belts 
and hose. 
Wm. TRIPLITT. 
Harwood’s Gulf Station, East Pines, Md. 


The Gulf man told Mr. Harwood that if he wanted any maintenance on the 
station he would have to buy his antifreeze requirements from Gulf. 
WM. TRIPLITT. 
Imported Car Sales, Maryland 


Shell Oil Co. installed a lift for this account at cost in return for the oil and 
lube business. 
JOHN N. PARATER. 


(The following memos concern car dealers in the area. ) 
SALES MEMOS OF PHELPS-DODGE CorpP. 


SUBJECT: LOST BUSINESS 


Mayflower Motor Co. (Mercury), Washington, D.C. 


We had this account for a long time on oil and lube business. 

It amounted to approximately $5,000 per year. 

It was lost to us because we couldn’t match the following deal: 

Repaint the building interior. 
Furnish new lifts at cost. 

Furnish new lube equipment at cost. 
Install above, no charge. 

Shell Oil Co. made this deal for the oil and lube business. 

J. H. PARATER. 
Frances & Parsons (Dodge), Washington, D.C. 

We enjoyed this business for a number of years. The oil and lube volume 
amount to about $4,000 per year. 

We were given a chance by the owner to match the deal he had been offered. 
We could keep the business if we supplied two Weaver lifts at near cost and 
carried the deal for 5 years without interest. 

We refused. 

The equipment was supplied and financed by Steuart Petroleum Co. 


J. H. PARATER. 
W. S. Pratt Co. (independent), Washington, D.C. 
We sold, and later billed and delivered to this account a Weaver lift. 
A few days later the local representative of the Texas Oil Co. called us and 
informed us we could leave the lift at the site and bill it to Texas at our cost, 
or we could pick it up. We picked it up. 
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In talking to Mr. Pratt, he informed us that the lift was given to him at 
cost and installed free in return for his oil and lube business. 

J. H. PARATER. 
Cranston Rambler (Nash), Bethesda, Md. 

We were invited to quote on equipment, both lube and lifts, as well as give 
them quotations for their oil and lube supplies. 

We lost out completely when MacMillan Oil Co. sold them the equipment at 
jobber’s cost in return for the oil and lube business. 

J. H. PARATER. 
Midtown Motors (independent), Washington, D.C. 

Spent considerable time with Mr. Kurtz on the blueprints and quoted on two 
Weaver lifts as well as the oil and lube business. 

Standard Oil of New Jersey furnished the lifts at no cost for their use as 
long as they use Standard Oil products. 

This knocked us out of the equipment as well as the oil business. 

J. H. PARATER. 
Hicks Chevrolet, Washington, D.C. 

We were enjoying a major part of the oil and lube business from this account 
until Kendall Oil Co. supplied them with all new lube equipment at no cost in 
return for the business. 

Within a year this business was lost by Kendall to another oil company for 
four lifts at little or no cost. 

J. H. PARATER. 
Gorham, Inc. (Edsel), Laurel, Md. 

This was a good potential account for us for equipment and oil and lube 
business. 

The lifts were supplied by American Oil Co. on a 5-year payment contract 
with no interest charged. 

J. H. PARATER. 
Washington Gas Light Co. 

We spent much time with this account and sold them on installing two Weaver 
Twin Post lifts. 

When we didn’t get the order we were told that Gulf Oil Co. supplied them, 
in return for continuation of the gas, oil, and lube business. 

J. H. PARATER. 
Page Hughes Buick Co., Falls Church, Va. 

Worked with this firm on their building plans, and helped with layout of 
equipment. 

The owner informed me he let the American Oil Co. supply six lifts, who did 
so at much less cost with 5 years to pay and no interest charges. 

This was done in return for the oil and lube business, which we were inter- 
ested in getting. 

J. H. PARATER. 
King Pontiac (Pontiac), Gaithersburg, Md. 

We practically had this one sewed up. 

The owner informed us that he had to take the EC—-107 Weaver truck lift from 
the American Oil Co. as they offered him a much better price and also agreed to 
finance it on a long term with no interest charges. 

They did this in return for the oil and lube business. 

J. H. PARATER. 
Hill & Sanders (Ford), Wheaton, Md. 

I spent many hours going over blueprints and making recommendations on 
equipment. This account is also a good potential oil and lube customer. 

The MaeMillan Oil Co. sold them 10 Weaver lifts at our cost in return for the 
oil and lube business. 

J. H. PARATER. 
Norman Motor Co. (Ford), College Park, Md. 

We lost the sale of Weaver Twin Post lift and lubes and oil business here. 

American Oil Co. furnished three lifts and the lube equipment at a special 
price. They gave 5 years to pay with no interest charge, in return for the gas 
and oil business. 

J. H. PARATER. 
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Kirby Sales & Service (Chrysler), Arlington, Va. 

Spent considerable time with Mr. Kirby going over the plans for his building. 

Was later told that American Oil Co. furnished lifts and air compressor at 
no charge for the lube department. Also sold them eight additional lifts at 
much less than our price and financed them for 5 years with no carrying charges 
in return for the oil and lube business. 

Since then they have supplied an additional lift on the same basis, and thus 
locked us out of the oil and lube business for some time to come. 

J. H. PARATER. 
Otho Williams Buick, Washington, D.C. 

I worked with Mr. Williams for a considerable length of time on his new 
building plans. I felt we had a good chance of selling him not only his equip- 
ment but also his oil and lube requirements. 

The American Oil Co., he told me, supplied two lifts and an air compressor 
for his lube department at no charge. They sold him eight additional lifts at 
jobber’s cost and gave him 5 years to pay at no carrying charge. 

They have since sold him additional lifts on the same basis, thus locking us 
out of the oil and lube business for some time to come. 

J. H. PARATER. 
Edmonds Motor Co. (Ford), Arlington, Va. 

We lost the sale of the equipment in this shop, including lube equipment and 
lifts. 

The American Oil Co., we were advised by the owner, gave him a special price 
with 5 years to pay at no interest. The method of payment was to be a credit of 
a fixed amount per gallon on the oil purchased until the equipment had been 
paid for. 


W. C. HEI. 
Shell Oil Co., equipment 


The Shell salesmen now carry equipment catalogs, and are quoting our cost to 
dealers on Alemite wheel balancers, Blackhawk jacks, Barrett brake equipment, 
ete. 

Instances: Spencer Shell, Wheaton, Md.; Scanlon Shell, Hyattsville, Md. 


PREPARED STATEMENT BY ROBERT E. PHELPS, PRESIDENT AND GENERAL MANAGER, 
PHELPS-ROBERTS CORP. 


My name is Robert E. Phelps, and I am the president and general manager of 
Phelps-Roberts Corp. of Washington, D.C. My firm, 1 of 12,000 similar small 
businesses, is an independent interested in the wholesale distribution of auto- 
motive parts, supplies, and equipment. 

As a matter of information for this committee, the aftermarket on many of 
the parts, accessories and supply items was, contrary to belief, developed by 
these small businessmen and then after a demand or market had been created, 
that part or accessory became an original equipment item. I refer to such items 
as bumpers, windshields, radios, heaters, speedometers, fuel pumps, undercoat- 
ing, antifreeze, spare tires, turn and directional signals, airconditioning and 
many, many other similar items. I state this history merely to establish that 
we small business people are the founders of the automotive aftermarket, 
rather than being interlopers. 

We have as our customers, all interested in the servicing and maintenance of 
ears, trucks, and off-the-road equipment, such as car dealers, independent garages, 
service stations, fleets, ete. In the past decade particularly, the large integrated 
supplier has had his eye on this aftermarket business as a field for his expan- 
sion. We feel that competition is good for any business and do not mind any- 
one going after a share of it, but we do want to object, just as strenuously as 
we can, to the large integrated supplier—namely, the major oil company—not 
living up to Federal rules and regulations laid down by law, under which they 
are supposed to operate. 

We specifically, and this applies to all the other wholesalers, have faced two 
main threats, that have increased in tempo over the past few years. 

One is the case in which the major oil, with whom we compete, coerces his 
retailer to buy “all or substantially all” of his TBA items from the major oil 
company. I know that the management of the majors have said this and they 
will say it again, that this is contrary to company policy. But it is apparent 
that they evidently have no one to enforce this phase of their policy. I have 
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heard these statements for many years, yet this coercion seems to increase in 
intensity each year. This practice has become so blatant and widespread that 
there is even no semblance of trying to hide it recently, and some station 
operators have been told in the presence of my salesman that they must stop 
dealing with us and other independents if they know what is good for them. 
We even had a recent case where an American Oil Co. salesman approached 
our salesman in a service station while on a routine sales call, and told our man 
he would have to stop selling this operator certain brands of merchandise, un- 
less he wanted to get the retailer in trouble. 

With the power of lease cancellation, painting and maintenance, and com- 
pany credit card facilities, the chance for the retailer to exercise his freedom 
of choice of whom he wants to do business with is pretty remote. 

The second threat to our business is also, in my mind, covered by law and is 
illegal. 

That is the case where in selling independents, such as car dealer, fleets, or 
independent garages, we find that just as we are about to close the sale for 
the installation of equipment, such as lifts, lube equipment, air compressors, 
ete., the major oil steps in and offers the exact same equipment at our cost, 
usually installed free and sometimes with long terms for payment with no in- 
terest charges. We maintain that when the major sells at his cost or below, 
gives free installation and carries free paper, in return for the oil and lube 
business, he is buying that business and is in restraint of trade. These acts 
have tended toward a monopoly in our field. We also distribute oil and lube 
products, as well as equipment. In using this gimmick to freeze us out, the 
major is in fact destroying competition. 

I have already submitted to this committee about 35 separate statements, 
each enumerating a case where the majors have used coercive practices, or have 
bought the oil and lube business at a price we, in competition on the same item, 
eannot economically pay. I have tried to be brief, yet complete in these state- 
ments and have named names and places. If more are desired I can produce 
them. 

I would like to take this opportunity to say that in my mind we must have 
something like the proposed divorcement bill to cure this situation. I believe 
that some of the activities of the majors are so clearly illegal that the enforce- 
ment of presently existing laws by the FTC and the Attorney General would 
relieve the situation to some degree. But since these agencies do not seem to 
be able to get off the launching pad, I believe a speedy action on the divorcement 
bill is essential. 

I also believe that it is very necessary not only to protect small business, but 
also to protect the best interests of the public. 

These coercive and monopolistic practices have a decided impact on the con- 
sumer. He cannot go into the station which he regularly deals with for gas 
and get consumer items he is familiar with. By this I mean that many major 
oil company brands are private brand labels. The nationally advertised brands, 
the presold brands, the highly accepted brands, the ones the consumer has 
confidence in and wants, are kept from him, because the retailer cannot exer- 
cise his legal right to buy what he wants, where he pleases. 

It is also in the public interest to allow the retailer to have completeness of 
inventory and availability of inventory, which he cannot get if he is restricted 
to one source of supply, one brand of supply, and especially if the supplier stock 
is far distant from the retailer. Usually wholesalers have about two local de- 
liveries a day, and complete stocks for cars up to and over 20 years old. This 
availability and full line coverage is desirable to the retailer and demanded 
by the consumer. 

Tt is also my opinion that lack of competition invariably and eventually effects 
consumer cost. A free, competitive market is usually one in which the public 
gets a fair shake. A monopolistic market eventually ends up in hurting the 
public. 

I cannot honestly say that this competition is putting my firm out of business, 
or it is going to, as we have a fairly well diversified business. I will, however, 
state that in this year we have lost approximately half of the equipment sales 
we would have gotten, had it not been for some major oil companies injecting 
themselves into the picture, with a cost or below-cost deal, for the purpose of 
influencing the TBA business. I can also say that our oil business would have 
been about double, had not the equipment been given away to capture this 
segment of the business. I would also like to add that if this obviously unfair 
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trade practice is allowed to continue and increase at its present rate, that we 
will be out of the equipment business before-too long. 

I sincerely appreciate the opportunity this committee has afforded me to be 
heard. Thank you very much. 

Mr. Yares. Mr. Chairman, is it in order for me to ask him what he 
ineant by a part of the statement when he says he was warned not to 
do a certain practice? What was implicit in this warning? In the 

second affidavit which you read you said one of the gentlemen was 
warned to stop dealing with you or stopped from doing something. 
What is implicit in the term ‘ ‘warning” / 

Mr. Puetps. I will be more specific in that case. I know the case 
thoroughly. In this particular case it involved the American Oil 
Co. and his man. Our salesman went in and tried to write an order 
for merchandise that we had been selling this service station for years. 
It was windshield wiper blades and arms. Just recently in the last 
6 months the manufacturer of these windshield wiper blades and arms 
had delivered to the American Oil Co. and other oil companies the 
same product but in a different colored box. Now, it is not a private 
brand. It still has the Amoco name on it, but it is in a different colored 
box. 

When our salesman was writing the order, the American Oil Co. 
salesman came to him and says, “Look, you cannot put merchandise 
in this cabinet. We are taking care of that for this operator.” 
Quite a hassle ensued. Our salesman asked the American Oil Co. 
man—in fact, he had a copy of this decision, and he said that he 
thought they had been restrained from coercing their dealers, and this 
was certainly a prima facie case of coercion. He thought the Ameri- 

can Oil Co. salesman was a little off base telling him he couldn't sell 
the dealer. Asa result he went out. The station operator was afraid 
to have our salesman continue to supply the indies: He told our 
salesman, “The zone manager can tell the difference. They are in a 
different colored box.” 

Incidentally, on this particular case, Mr. Yates, I wrote to the 
manufacturer about this and received quite a bit of attendant pub- 
licity about it. My letter appeared in a circular that went all over 
the United States. It is something that happens every day. It is an- 
other form of coercion. I don’t know how we can cope with it. We 
have tried to warn the service stations of their se 

If I may, back in August, the 27th, of this year, 1959, I wrote a let- 
ter to every service station in my trading area, which is Washington 
and about seven surrounding counties, and I sent out about a thousand 
of these letters, and I said: 

Just recently the Supreme Court struck another blow at exclusive dealer 
contracts in a consent decree action. Six major oil companies are involved in- 
cluding: Standard Oil of California, Shell Oil, Richfield Oil Co., General Petro- 
leum, Tidewater Oil Co., and Union Oil of California. 

They are forbidden to enter into contracts or agreements to supply all or sub- 
stantially all of the dealers’ requirements of any oil product or tires, batteries, 
and accessories or to bind or coerce dealers not to handle products of others. 

I gave this general distribution and put it in the hands of our sales- 
men. In the next 2 or 3 weeks I received numerous phone calls from 
dealers congr: atulating me on the stand we took. Without exception 
they said, “We hope it will change it, but we don’t know how. The 
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oil companies are still insisting that we buy the products exclusively 
from them.” 

Mr. Roosevetr. There is one question that the committee would 
have. Did you file a complaint with the Federal Trade Commission 
or the Justice Department in any of these things that you have 
recited in the cases you have there, or did you encourage any of the 
dealers to do the same thing, feeling as they do? 

Mr. Pueps. Yes, sir. I personally have not filed a complaint with 
the Federal Trade Commission on these specific cases, but over the 
years I have been instrumental and I have been one of a party of a 
number that have done this in other coercive cases, such as dealer 
coercion cases and nothing comes of them. 

Mr. Roosevetr. In other words, you think that the machinery set 
up by the Federal Trade Commission is too slow and cumbersome ? 

Mr. Puetrs. Too slow and too in: udequate. I have been told by 
people—I v isited the Federal Trade Commission and asked them why 
we can’t get action in some of these cases, especially when we produce 
prima facie evidence to prove our case. They say “Our problem is 
this; we get 3,200 complaints or something like that, and we can only 
process 1,200 a year.” For that reason I feel that something has to 
be done over and above the actions of the Attorney General and the 
Federal Trade Commission. 

Another reason I think something has to be done is this: I have 
one case right here. I will refer to it, if you don’t mind. In the 
letter I wrote to the service stations Shell Oil Co. is mentioned there, 
and, of course, of the six they are the only one that we have in this area, 
but within weeks after the courts told Shell Oil Co. they were for- 
bidden to do certain things, they are openly doing them here. 

Mr. Rooseverr. I don’t think in that decision they were prohibited 
outside the area of that court, were they ? 

Mr. Puetrs. That might be true, but if it is illegal in California, 
a same coercive pr actices should be illegal here. This should be a 

yarning to all the oil companies. 

Mr. Roosrverr. May we include your letter in the record ? 

Mr. Puetrs. Yes, sir; I have enough copies here for the committee, 
if they would like them. 

(The letter referred to follows :) 

PHELPS-Rosperts CorpP., 


Washington, D.C., August 27, 1959. 
To: All service stations. 


Subject: Exclusive dealer contracts. 


Just recently the Supreme Cc ourt struck another blow at “exclusive dealer con- 
tracts” in a “consent decree” action. Six major oil companies are involved, in- 
cluding: Standard Oil of California, Shell Oil, Richfield Oil Co., General Pe- 
troleum, Tidewater Oil Co., and Union Oil of California. 

They are forbidden to enter into contracts or agreements to supply “all or 
substantially all” of the dealers’ requirements of any oil product or tires, bat- 
teries, and accessories or to bind or coerce dealers not to handle products of 
others. 

We are calling the above information to your attention, as it will have a far- 
reaching influence on your rights as an independent businessman. 

We also, as independent businessmen, like the freedom to compete in an open 
market. We like to have, just as you do, the right to buy when and where we 
please and to our best advantage. 

We feel that it is to your best advtantage to buy as much as you possibly can 
locally, so that the dollars you spend here have a better chance of returning to 
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you. By buying locally you have daily delivery, and thus greater turnover on 
inventories, which is translated into less capital investment and greater profits. 

You gain the advantage of availability of nationally advertised and accepted 
products. You will be able, at your discretion, to tie in with TV, radio, and 
newspaper national advertising on seasonal programs of big-name products. 

You will have someone nearby to help you with equipment breakdowns, service 
problems and the countless other headaches that haunt any service business. 

We earnestly solicit your business for ourselves or the local independent whole- 
saler of your choice in our trading area. 

We trust you will give us an opportunity to prove our wares. 

Sincerely, 
RosperT E. PHELPs, President. 

Mr. Puetrs. Congressman Roosevelt, shortly after 1 wrote that I 
was surprised when I read an editorial in The Nozzle, which I think 
you are familiar with, It is a trade paper of the retail gas dealers. I 
would like to make three quotes from that. 

Cases have come to our attention of the most flagrant violation of dealers’ 
rights by force, coercion, intimidation, outright threats, lease cancellation, 
price fixing, and similar practices. 

Hardly a day goes by that this association does not receive complaints of 
coercion, intimidation or discrimination on the part of some supplier. The 
amazing part of this whole mess is that the Federal Government guarantees the 
dealer these rights and privileges. 


The third quotation says: 


What is happening is that there is too much windbagging and not enough 
action. Suppliers cannot be condemned for outright violations of the law, if the 
dlealers themselves permit the supplier to get away with it. 

Now, in all those cases the retail dealers themselves, in my observa- 
tion from this letter I sent out, when they got in touch w ith, they were 
commending me very highly for taking their case up for them, but 
they were deathly afraid to do it themselves. 

It is a situation that I think requires some action by the Congress 
of the United States rather than waiting for the present laws to be 
enforced. It is too big a problem. 

Mr. Roosever. Again, I don’t know that you would want to answer 
this question, but in view of that statement have you any specific sug- 
gestions or how would you feel about the divorcement bill as it would 
relate to the TBA problems? 

Mr. Petes. 1 am wholly in favor of the divorcement bill. I be- 
lieve this; that to the major oil companies the penalty today for viola- 
tion of a cease and desist, which I believe is $5,000 a day for ev ery day 
of noncompliance, and if I werea major oil company doing the volume 
of business they are doing, as Mr. Halfpenny said, one tire manufac- 
turer paid $21 million over a short period of time for the sale of his 
tires, I would gladly pay the $5,000 a day for the right to violate the 
law. I don’t think the penalty is commensurate with the crime, and 
I don’t think it will stop. I think the only way we can stop it is 
divorcement. 

I would like to say this. My experience in business has been “oe 
the independent owns a station he will not be pushed around by : 
supplier, us or anybody else. He buys to his best advantage, but in 
the cases where he doesn’t own his property, where he is the lessee, 
he has to be pushed around and he has no alternative and he freely 
admits that to us. 

I would like to make this suggestion, if the committee could do it: 
Any representative of the committee who you would care to send out, 
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if they would travel with any one of my salesmen 1 week just as an 
observer, not to open his mouth, this would let him see the proof of 
coercion, and you would not need any witnesses. 

Mr. Roosrvetr. Do you think I could disguise myself enough to get 
away with that? 

Mr. Puers. Some of your staff members might if they would like 
to do that. What I had in mind is a way of proving it. I think 
you are going to have a lot of witnesses that are going to give you a 
lot of proof that this is going on all over the country. There is nothing 
like seeing it firsthand. If one of your staff members traveled with 
one of our salesmen and said, “Joe, we came in today to sell you bat- 
teries,” and Joe would say, “You know you can’t sell me batteries. 
They wouldn’t allow it.’ ‘Tf you saw it day after day it would prove 
my point much better than I could prove it by giving you this evidence. 

“Mr. Roosrve.tT. Mr. Steed, did you have any. questions ? 

Mr. Streep. No. 

Mr. Mircuety. Mr. Phelps, you mentioned about the oil company 
giving lifts to help capture the trade. 

Mr. Puetps. Yes, sir. 

Mr. Mircueiy. Where do they get the lifts? Do they get them di- 
rectly from the manufacturer ¢ 

Mr. Puetrs. They get them directly from the manufacturer, just 
as we do. 

Mr. Mircue i. Just as you do? 

Mr. Puetprs. Yes, sir. 

Mr. Mircnett. Do you know what comparable price they pay for 
them in relation to your price ? 

Mr. Puetps. As far as I know they pay the same price we do. 

Mr. Mircuety. They pay the same? 

Mr. Puetrs. They pay the same price we do. As Mr. Toft said, 
although we carry this merchandise in stock, we service this merchan- 
dise and we have a definite expense attached to every piece of equip- 
ment we sell. 

Mr. Mircuety. Does the oil company stock it or warehouse it? 

Mr. Pue tps. No, sir. 

Mr. Mircuett. Do they install it? 

Mr. Puetps. They usually have a contractor that installs it for 
them or their own contracting firm installs it. 

Mr. Mircnetu. The oil company pays the contractor to install it ? 

Mr. Puecrs. That is right. 

Mr. Roosrvett. In return for the exclusive business. 

Mr. Precrs. That is the point I would like to bring out that I don’t 
think Mr. Toft covered quite as thoroughly as he should. In the in- 
stances I have the equipment was sold at, cost for the oil and lube 
business. It is very definitely a captive account from that time on. 

Mr. Roosevett. Mr. Steed has a question on that point. 

Mr. Streep. In connection with this divorcement, assuming that such 
a law was passed, since these major oil companies have so many mil- 
lions of dollars invested in real estate, what practical way could you 
suggest that the divorcement could be carried out ? 

Mr. Roosrevetr. Am I correct in understanding, because if I didn’t 
say it I meant to say it, that your endorsement of the divorcement Dill 
relates only to the divorcement of the TBA section; that you are not 
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testifying necessarily that you are for divorcement of the oil com- 
panies from their present prs vctice of leasing or owning retail 
operators 4 

Mr. Puetrs. I would say yes to both. I would say this: If there 
were a complete divorcement, it would cure most of the ills in the 
business. I think all of the ills in the business come from the fact 
that they are the landlord, and I think a complete divorcement would 
not only solve our TBA sales problems, but a whole lot of other 
problems. 

Mr. Sreep. Wouldn’t it follow if you are going to let the oil com- 
pany own the real estate, especially for the purpose of disposing of 
gasoline and oil, you would also have to give the company the right 
to help that dealer carry out the whole service station operation, if 
need be; that from a practical standpoint you couldn’t divorce him 
that way. Suppose the dealer wants the company to help him ? 

Mr. Roosevert. Let’s put it that way. The divorcement in such a 
case as Mr. Steed has mentioned calls for the operation of that station 
by the oil company. It does not prohibit the oil company from op- 

rating it where they do own the real estate. It gives them that right 
to do so. It simply says they must make the choice as to whether they 
want to own the real estate and operate it or else make the independent 
operator a true independent operator, in which case, of course, it would 
be up to him to own the property. 

Mr. Puetps. When it gets back to the point of helping the operator, 
I would like to reiterate what Mr. Toft says. Nobody is ina better 
position to help an operator than local wholesalers. We help him 
merchandise, we help him sell, we offer him accepted brands of mer- 
chandise, we offer him availability. All of that, as Mr. Toft called it, 
utility of time and place. I would like to call it a different name. I 
like to call it turnover because turnover is reflected in additional profit 
for the operator. Turnover in capital and investment in stock. We 

can afford him additional profits that he can’t get anywhere else. We 
afford him schooling on tuneup equipment, on new thingsin cars. We 
are there to help him all the time. Most important when his equip- 
ment breaks dow n in our trading area, his lifts and everything, he is 
never without air and lubricants for 2 or 3 hours. We have | equip- 
ment to shove right in his place. He is without that service if he deals 
with the major oil company. 

Mr. Steep. Let’s assume that plan is carried out and company A 
owns 25 stations in that territory, and they choose to operate them 
themselves, make them company A stations, would you anticipate any 
business from them ? 

Mr. Puetes. Probably not. 

Mr. Sreep. From their advantage couldn’t they sell to the public at 
prices that would place the station operators who did do business with 
you at a competitive disadvantage which would be mighty tough on 
them ? 

Mr. Puetps. I don’t think so. I think competition costs a certain 
amount of money, and they would have the true costs of competition 
because they would have to offer their service stations the same services 
we were affording their competitors. 
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Mr. Sreep. If it is so much under the cost you have to maintain. 
why wouldn’t it be price competition that would be difficult for your 
customers to meet ? 

Mr. Puetrs. On this same product we are passing on the same 
equivalent overall gross profit for ours that they get, I imagine. 

Mr. Sreep. I wonder from someone who knows the business as well 
as you do whether in creating this you are not creating some new 
problems. 

Mr. Roosevett. It is possible today for them to do this because in 
part they are eating up the profit of the retailer because if they had to 
pay it themselves they would have to eat up their own profit and they 
wouldn’t be doing it at this low cost. 

Mr. Puetprs. One of the things that enters into it is they don’t have 
the expenses of the wholes: alers, whereas if they had their own stations 
and carried supplies and all that. they would be more truly competi- 
tive with us. In the instances I recited here they call the manufacturer 
on the phone and they send him an order and they have the equipment 
drop shipped. There was merely the matter of billing it to them at 
their cost. We have many more expenses than that. We have instruc- 
tion service and everything else. We have sales expense. So if they 
were truly competing w ith us and had the expenses of competition it 
would be a much fairer picture. 

Mr. Streep. We have had testimony in times gone by where dealers 
have complained that company-owned stations were unfair or too 
tough competition for them pricewise. 

Mr. Puetrs. We have that situation, I think, here locally. Some 
of the major oil companies have a pretty good percentage of their sta- 
tions that are company-owned stations. The only thing that we have 
felt there is that we just are not allowed to come in. In one particular 
brand of gas we don’t even call on them. They are hardly worth our 
while, but occasionally we do get the call where the owner wants an 
accepted brand such as Prestone antifreeze. We have had cases — 
he says, “Ship me out two cases. I will put it in the trunk of my ca 
and park my car in the alley.” We had one case where he puts the 
merchandise in the ladies’ restroom because the zone manager doesn’t 
usually go into the ladies’ restroom. 

Mr. Steep. Where you have a situation where four major comp: unies 
are selling gasoline in the trade area and a fifth major company can’t 
get into that area in any normal way, they invest their own money and 
build their own station, and I think it is a good idea if each com any 
feels it must have its own outlets in these trade territories. But this is 
why so many of these stations have been built and now there are so 
many uneconomic stations by virtue of the fact that there are too many 
of them serving the public. 

Mr. Puetrs. My answer to that, I think, is going to be a little dif- 
ferent than you expect. I don’t believe there are enough service sta- 
tions to service the number of cars on the road today. As far as gas 
and oil, yes. As far as service is concerned, I don’t think there are 
enough. I think you are going to see more service stations and more 
service stations doing more work. 

Recently, since 1957, I might say, there has been a definite trend 
toward expanding service station operations. In my opinion, you 
won't see a two-bay station with lube and oil rack built again. They 
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will replace mufflers, shock absorbers and there will be unit replace- 
ment. They are going more and more into the service business, and 1] 
don’t think there are enough service Stations to service the cars on the 
market today. 

Mr. Roosrverr. May I ask you, Mr. Phelps, what your opinion 
would be as a first step at least, w ould there be less problems and less 
difficulties in enacting legislation which would require divorcement 
only in the TBA field and see how it works and see a it was favor- 
able to Ge customers and the general public as well as fair to the oil 
company ? 

Mr. Puetps. Yes, sir; I think that would be most helpful, and I 
think it would be very beneficial to the consumer. It would be to the 
best public interests. My information in our trading area is this, that 
the consumer develops very definite likes and dislikes or product 
preferences. You people smoke a certain brand of cigarettes or use a 
certain brand of soap or toothpaste and all that, and ‘the same is true 
in the automotive industry. There are millions of dollars being spent 
in sales promotion and advertising, and all the market in this area has 
a definite trend toward Prestone antifreeze or Delco batteries or what 
have you. The captive service station market in lots of cases is a 
private brand, one that the consumer doesn’t recognize, doesn’t know. 
He would like to go to his service station, a station where he buys 
gas and oil, and get a publicly accepted brand of merchandise. I think 
it would be in the best public interest if that service station operator 
had a freedom of choice of what brands he should buy and could buy. 
I think that if he did, then he would buy the best brands to suit his 
neighborhood. If he was in a wealthy neighborhood and had mostly 
Cadillacs, he would have Delco batteries. I don’t think there is any 
doubt about it. 

May we gooff the record ¢ 

Mr. Roosevetr. Off the record. 

( Discussion off the record.) 

Mr. Puetps. If it is the same product and the manufacturer spent 
a lot of money building up public acceptance for that product, I think 
he is entitled to cash in on it. 

Mr. Sreep. Not only that, I just say sometimes some of the testi- 
mony we get indicates that it becomes so standardized in this country 
that some of these differences we thought existed don’t exist any 
more. 

Mr. Roosrverr. I think Mr. Steed is referring to other hearings that 
we had in which we found that the manufacturer was not actually 
the manufacturer. In other words, the simple brand that he was sell- 
ing was not his brand in the sense that he made it and manufactured 
it as well as selling it. 

Mr. Puecps. I don’t think that is too true in our industry. I think 
in our industry you have certain standards of quality. In other words, 
a battery lasts so many units of life or so many months. You can buy 
a battery guaranteed to last 24 months, and you can get a cheaper bat- 
tery good for 18 months. You buy an accepted brand with an ac- 
cepted reputation or qualification and it is pretty accurate. 

Mr. Sreep. Do you think there is any measurable difference bet ween 
a grade 1 automobile tire no matter who makes it ? 
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Mr. Puerrs. Yes, sir; Ido. Now you are getting a little out of my 
field. I am only talking as a consumer now, but I have had a little 
bit of tire experience. I drive a car an awful lot, and I believe there 
is a difference in first brand tires bebe een manufacturers. 

Mr. Roosrvetr. Mr. Mitchell. 

Mr. Mrrcewexy. One question, Mr. Phelps, these individual instances 
you have spoken about that you didn’t get to in detail, do I under- 
stand you are willing to submit those into the record as a part of your 
testimony # 

Mr. Puetprs. Yes, sir, they have already been submitted, but I will 
be glad to leave these duplicate copies s Lhave, too. 

Mr. Rooseveir. Without objection then they have been received in 
the record, and you will make sure that we do get the dates on these 
if you can. 

(Documents referred to may be found at p. 38.) 

Mr. Puevprs. I will go back and try to establish the dates, and, also, 
sir, I will try to find, and I think this is going to be a little bit of 
a problem, I will try to find out the oil company zone representative 
where we have referred to them. I am not sure we can do that. 

Mr. Roosrvetr. If you can, whatever supplementary information 
such as that you can give us, it will be very helpful, because it will 
save the staff from that much digging. 

Mr. Puetes. On this one particular case, on this windshield wiper 
case, I believe the attendant publicity that we got was so good that 
the zone manager was a week later relieved of his job in that zone 
and shifted to another zone. They did that quickly. 

Mr. Roosrvetr. They hid him. They didn’t fire him. 

Mr. Puexrs. No; they didn’t fire him. They hid him, but he was 
pulled out of this territory immediately because he should have known 
better than to come out and tell us of their practices which we know 
to be illegal. 

Mr. Rooseverr. My objection to that is having found he has done 
something which was against company policy, they don’t fire him but 
only move him. He is not going to be a different man in another place 
unless they cut his salary or do something to teach him a lesson. I 
think probably I should not be speculating, but I believe he was only 
moved. 

Mr. Puetps. I would like to say it is company policy in name only. 
The only practicing policy is that which will get every bit of business 
from these boys, no matter how they get it. 

Mr. Roosrverr. Mr. Dalmas, do you have a question ? 

Mr. Datmas. Mr. Chairman, I want to ask this of Mr. Phelps: 
What is your experience in selling automobile dealers in your trade 
area ? 

Mr. Puetrs. Our experience has been very good. We sell auto- 
mobile dealers about 36 percent of our entire volume, and the reason it 
has been good, I think, is due to the fact that in an urban area such 
as Washington, which is a good market, many of the cars these auto- 
mobile dealers deal with are not of their own make, their trade-ins are 
different makes, so our business has been consistently good. I would 
like to say this, though, in support of what Mr. Toft mo said, in 
the last 3 years our business has increased about 12 or 15 percent. 

Mr. Datmas. Overall? 


aan © 
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Mr. Puetrs. But our price increases over that time have amounted 
to about 20 percent. So we should have had a 20-percent increase in 
volume and still remain equal. Actually, the number of units of our 
volume has decreased. With the increase in prices our volume should 
have been up, say, 30 or 35 percent with the number of cars, additional 
number of cars in the area. 

Mr. Danas. I want to ask you about two or three other phases, and 
I will lump them all together. Independent garage people who are 
in the business of merely making repairs, so-called commercial ac- 
counts, and stores such as hardware, variety, and other types of stores 
which sell automobile accessories, do you have any difficulty in those 
three areas of distribution ? 

Mr. Puexps. No, sir; our business generally to those people has 
been on the increase quite substantially. 

Mr. Datmas. You don’t find any manufacturers trying to bypass 
you on any lines that you regularly handle? 

Mr. Puetrs. No, sir. 

Mr. Datmas. And in each of these categories, the people have a 
freedom of choice? 

Mr. Puewrs. The only time they will bypass us to the independent 
are the instances I have stated where we will sell the independent 
equipment and through the major oil company, the major oil com- 
pany comes and takes the sale away from us for the oil and lube 
business. 

Mr. Damas. Pratt in a sense is an independent ? 

Mr. Pueres. That is right, but our business with Pratt has been on 
an increase for a number of years simply because he is an independent. 

Mr. Streep. Am I correct in assuming that in that case it was not 
by coercion, but by buying the account that you took it? 

Mr. Puerps. That is right. As I said in my statement, there are 
two phases we compete with. One is coercion and one is where they 
go in and buy the business. 

Mr. Damas. I will ask one question to supplement Mr. Steed’s, 
and that is in the distribution of merchandise generally within your 
experience aren’t there a thousand and one ways that people buy 
accounts ? 

Mr. Puetrs. Yes; there are. 

Mr. Daumas. Even taking the buyer to lunch or dinner or to a 
show. I mean, there are many ways in which you buy accounts? 

Mr. Puetrs. That is true. 

Mr. Darmas. That is called competition ? 

Mr. Puetrs. That is right, and that is controlled by economics to 
this extent. We pay ours salesmen a certain percentage of gross profit. 
That is his salary so he can only afford to take so many people to lunch 
or do certain nice things for them. It is a very minor part of our 
business. We usually hold an account due to the fact we can give him 
better service, better availability, and we actually sell the idea of turn- 
over, which is increased profits on invested capital. 

Mr. Darmas. Isn’t it a general fact. within the wholesale industry 
that in order to stay in business you have to have a certain gross profit? 

Mr. Puexps. Yes, sir. 
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Mr. Damas. I mean, you have a target of profit and if you have 
to give away too much of that gross profit you are going to wind 
up at the end of the year in the red. 

Mr. Puewps. That is right, sir. 

Mr. Datmas. Thank you, Mr. Chairman. 

Mr. Roosrverr. Thank you very much, Mr. Phelps. You have 
given us a lot of information which the committee will study very 

carefully, and we are very grateful to you. 

Mr. Preps. I would like to thank the committee for the opportu- 
nity to testify. 

Mr. Roosrverr. Mr. Sylvan J. Mack, president of the M. & L. Motor 
Supply Co., of St. Paul, Minn. 

Weare happy to have you, sir. 

Mr. Mack. We bring the chairman greetings from a good friend of 
his who just landed t here, Senator Eugene McC arthy. 

Mr. Rooseverr. He is a good friend and a friend of all the members 
of this committee. 

Will you please raise your right hand and be sworn ? 

Do you solemnly swear that “the testimony you are about to give be- 
fore this committee shall be the truth, the whole truth, and nothing 


but the truth, so help you God ? 
Mr. Mack. I do. 


TESTIMONY OF SYLVAN J. MACK, PRESIDENT, M. & L. MOTOR 
SUPPLY CO., ST. PAUL, MINN. 


Mr. Roosrvetr. Mr. Mack, would you state your n: une and address 
and your business connections, please, for the record, sir / 

Mr. Mack. Yes. My name is Sylvan J. Mack. T have been in the 
automotive parts and accessories business since 1930. Since 1936 I 
have been president of the M. & L. Motor Co. of St. Paul, and its 
affiliate, Motor Supply Co., of Albert Lea, Minn. There are a total of 
eight outlets connected with the company. I am a past president of 
the Northwest Automotive Wholesalers Association and chairman of 
its merchandising committee. 

Our company is engaged in the distribution of parts and accessories 
and equipment to the various segments of the automotive retail mar- 
ket. I have spent many years cs alling on our customers and still occa 
sionally do make direct. calls on them, so much of the following is 
based on direct experience, plus information from our salesmen and 
managers. 

At this point, I would like to say, Mr. Chairman, that I did not 
have very much time to prepare for this meeting. In fact, it was 
very short. There are some documented cases that I would like the 
privilege of sending to the committee within the 60-day period that 
you hi id mentioned. 

Mr. Roosrvetr. The committee will appreciate it very much, sir, 
and we will look forward to receiving it. 

(Material not yet received. When it is received, it will be placed 
in committee files. ) 

Mr. Mack. In many cases, therefore, we will not be too specific. 

In the statement. which I forwarded to the committee I stated that 
while our business has grown in volume in the past 15 years our total 
percentage of the T BA market is shrinking steadily. This has been a 
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trend since 1948, but it has been greatly accelerated since 1950, because 
of the tieup between the large oil and rubber companies and their en- 
trance into the i‘ BA market on the wholesale and retail basis. 

A case in point is the antifreeze market. Our sales to the service 
station trade have dropped about 60 percent in the metropolitan areas 
of St. Paul and Minneapolis and 50 percent in the rural areas. This 
is due to the oil companies marketing their own brands and also their 
ability to sell even the nationally known brands which many of us 
jobbers handle at special prices to their bulk oil jobbers. 

In the metropolitan area of St. Paul our volume on antifreeze to 
the service station trade has fallen off 60 percent because of the pri- 
mary insistence that the dealers handle only the company brand. 

One location, whose name I have been asked not to use, sold an 
average of 100 cases of Prestone yearly, half of which was purchased 
from us. This past year we did not ‘sell him any. I called on this 
customer myself and he stated that the company program was one 
with which he had to go along, that he could not sell our brand even 
though he had calls for it. I said, “Well, what do you do when people 
ask you for these nationally known, accepted brands of merchandise 
that you have handled in the past?” He stated, “We do our best to 
switch them and if we can’t we pick it up.” 

Mr. Roosrverr. Mr. Mack, would you be able to tell us without 
reservation what company you think it was? I don’t mean the name 
of the dealer, the name of the oil company ? 

Mr. Mack. The Pure Oil Co. 

Mr. Roosrverr. What kind of antifreeze is he selling now? 

Mr. Mack. They have their own brand. 

Mr. Roosevetr. You don’t know the name of it? 

Mr. Mack. “One shot” or something, I don’t really know the name. 

Mr. Roosevett. Would it be possible for you to submit the name and 
address of this service station for the confidential files of the com- 
mittee ? 

Mr. Mack. I can do it for that purpose; yes. 

Mr. Roosevett. Thank you. We would appreciate it. 

Do you have any specific instances of this type of pressure? I judge 
you will submit that ¢ 

Mr. Mack. Yes; I have three or four names here. 

As I said, my statement is quite general and much of it is repetitive 
of what has gone forward by the previous witnesses, so I can delete 
some of that. 

Mr. Rooseveit. Well, if you wouldn’t mind submitting it for the 
record, however, because the important part of any record is to make 
sure this is not an isolated case. 

Mr. Mack. Yes. Specifically, we have the recent case in Waseca, 
Minn., the Schmidt 66, which is a Phillips 66 outlet, had purchased a 
stock of Gates fan belts from our company there. Our salesman de- 
livered them. As he was in the process of putting them up on the 
wall, he was told that the dealer had been told by the oil company 
representative that he better get them out of there, ‘and that he would 
have to buy them from him—the oil company. 

They called us and told us their problem; we do sell these people 
other products. He said, “It is just going to be too tough on me, 
on my lease and other things they do “for me, unless you ‘take these 
back.” We had no alternative. We took them back. 
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The same applied to the Gedosch station. Iam sorry; my transcript 
left the name out, so I will skip that name until I can supply it. I 
don’t know who the major supplier was, and the Bickford service sta- 
tion of Owatonna, Minn., we were told the same thing there. We have 
many instances where, as distributors for Union Oil products, Royal 
Triton motor oil, many dealers tell us that they can only buy it on 
demand. They can’t stock it, and if they do they must hide it. This 
goes for many items. 

Now, we find that in the larger metropolitan areas the dealers 
are not as subject to the pressures that they are in the smaller rural 
areas. These people are less sophisticated evidently and_are less 
aware of certain rights and they get pushed around something ter- 
rible. 

We also find that in these other areas, Mr. Chairman, there is such 
a thing as a bulk oil jobber. He may have only one truck and one 
station, but the companies consider him a bulk oil jobber because he 
sells this oil, gas, et cetera, to the farmers and others in the area. We 
have cases where we have been selling these individuals, for instance, 
A-C oil filters and spark plugs for many years. A typical case, not 
so long ago, is the Blooming Prairie Co-op, who had been buying 
A-C pr roducts from us for several years. He was recently made a job- 
ber by the Pure Oil Co., which meant he bought at 20 percent under 
our dealer price and we lost the business. We remonstrated with the 
A-C people, and we were told that if we could get them as a secondary 
source of supply it was all right for him to buy from us also. 

Our contention is that the announced policy of A-C is, as we 
understand it, that the dealer must sell 50 percent of his A-C products 
at wholesale to warrant this price. In most cases it is disregarded, 
and this has become a vicious practice in our part of the country. We 
are primarily concerned with an equal opportunity in the market- 
place. We feel the independent operator of a leased or owned prop- 
erty should be free to buy his TBA needs in the open market and as 
a free agent without coercion from any source. We are interested 
only in the elimination of this unfair competition. We feel that this 
can be accomplished by the effective enforcement of present laws and 
the enactment of new ones that will halt this trend toward monopoly. 
Speaking for our association and many of our members up there, we 
are afraid this is the trend in which this business is moving. 

Thank you. 

Mr. Roosrverr. Mr. Mack, with reference to the fan belts could you 
supply the fan belts to the service station ? 

Mr. Mack. The same brand, Mr. Chairman? 

Mr. Roosrverr. The same brand. 

Mr. Mack. The Gates fan belt. 

Mr. Roosrverr. And at the same price as the oil company was 
supplying the belt? 

Mr. Mack. Yes, and at the same price. 

Mr. Roosevett. Do you happen to know whether these stations that 
you have been referring to were independently owned, or were they 


leased from the oil companies, or were these commission stations or 
what ? 


Mr. Mack. These were leased stations. 
Mr. Roosrvetr. Leased stations? 
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Mr. Mack. Yes, sir. 

Mr. Roosrvett. Do you have any instances or any experience where 
the station is really independently 6wned? Do you have the same 
problems that you hawe with the leased stations? 

Mr. Mack. Nowedonot. I can’t mention these names, but we have 
discussed this many times within our own organization, that where the 
dealer is independent the property is his and we do not have the same 
problem. 

We do have many of the problems that Bob Phelps and Mr. Toft 
mentioned of inducements on equipment, volume rebates, making a 
jobber out of an unentitled dealer, and these various gimmicks that 
we can’t compete with, but where they own the property themselves 
we always do better, put it that way. 

Mr. Roosrvert. May I ask you whether you feel that as part of 
the new legislation, the same question I asked the other two witnesses, 
that divorcement at least in the aspect of TBA would be a construc- 
tive measure without injury either to the public or to the oil companies 
or others concerned ? 

Mr. Mack. I am wholeheartedly in favor of that phase of it. 

Mr. Roosrvert. Mr. Steed. 

Mr. Streep. Mr. Mack, it seems from the record we get here over 
these last several years that price wars are a chronic disease in the 
distribution of gasoline. 

Mr. Mack. I didn’t get the first part of that. 

Mr. Sreep. The evidence we have had over the years indicates to 
us that price wars is a common disease in the gasoline distribution 
business. Do you know of any cases where the TBA phase of service 
station operations have been involved in price wars? 

Mr. Mack. Between individual service station dealers, you mean? 

Mr. Streep. No, any way a price war operates. 

Mr. Mack. No, generally it is the gasoline. 

Mr. Sreep. Your phase of the industry then is not plagued by price 
wars? 

Mr. Mack. No, it is a service item they are buying. I will make 
one exception—antifreeze. 

Mr. Steep. When an antifreeze price war breaks out, do you have 
any arrangements where you give any ccnsideration or help to your 
dealers who try to hold their own in the war, like the gasoline distribu- 
tors do to their station operators ? 

Mr. Mack. I might add, Mr. Steed, that we have very few dealers 
left in antifreeze any more, but we were not in the position to do that 
unless we just cut our margin. 

Mr. Sreep. They just had to fight their own battle. 

Mr. Mack. The situation is so bad that our gross has dropped from 
24 to 16 percent in the last 2 years, and as low as 9 percent if we want 
to be competitive with the oil companies—so that many of us feel 
that it is no longer an item that we are interested in. 

Mr. Sreep. Are you telling us this decrease is caused by coercion ? 
or price war? or for what reason ! 

Mr. Mack. I would say “coercion” and the substantial decrease in 
the choice the dealer has to buy. 


Mr. Steep. It wouldn’t be a product of a price war as such? 
Mr. Mack. No. 
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Mr. Roosrvetr. Again, concerning the specific instances of these 
service stations which you once serviced and now you don’t get their 
business because of company pressure—you will supply us in the 
future with as many verified instances as you can, won't you ‘ 

Mr. Mack. Verified and attested, as I gather the committee wants. 

Mr. Rooseverr. Do you have any comparative figures as to the 
prices charged by you ‘for antifreeze and those charged by the bulk 
oil companies, as you referred to them? 

Mr. Mack. Yes, I remember from memory. Our cost, direct cost, 
on a gallon of Prestone is $1.68. Zerex is the same to the wholesaler. 

Mr. Roosrvetr. As of when ? 

Mr. Mack. As of this past season, 1959. If we take it in the spring 
and warehouse it, we are allowed a nickel a gallon warehousing, a 
reduction in price which brings it to $1.63. The suggested price 
is $2 to the retailer. 

The average bulk jobber in our area—and there are many—and 
some of the larger dealers bought this for $1.68 from the oil com- 
panies. They did that because there was a rebate of approximately 
7 percent off of these prices for servicing. We were told we could do 
the same thing. We obviously can’t work on 7 percent. We were 
paying our salesmen 5 percent to sell it—and they are entitled to that— 
up until this past year, when our gross was 24 percent. 

The oil companies have had a practice where this is in truckload 
lots to make concessions. What generally happens, Mr. Chairman, 
in actual practice, is this. In the town of Albert Lea, Minn., where 
we have a branch, a town of 14,000 people, the Mobile Oil dealer there 
took a carload, or truckload of 3,000 gallons. This obviously was too 
much for him, so he disposed of much of it at $1.68—his cost—to other 
dealers in the area—so that he wound up at least with what he used 
at $1.68. The split pool, split car, or split truckload practice is 
growing in that area. 

Mr. Roosrvetr. Mr. Mitchell, do you have any questions? 

Mr. Mircue.t. I believe, Mr. Chairman, we would like to have the 
complete affidavit that was submitted by Mr. Mack placed in the 
record—if you would like to submit it, Mr. Mack. I don’t believe 
you completely covered it. 

Mr. Roosrevetr. Without objection, we will just include it in your 
testimony, if that is all right with you. 

Mr. Mack. Yes; it is perfectly all right. 

(The prepared testimony follows:) 





M & L Moror Suprty Co., 


St. Paul, Minn., November 27, 1959. 
Hon. JAMES ROOSEVELT, 


Subcommittee No. 5, 
House Committee on Small Business, 
Washington, D.C. 


Dear Mr. ROOSEVELT: My name is Sylvan J. Mack. I have been in the auto- 
motive parts and accessory business since 1930. Since 1936, I have been presi- 
dent of the M & L Motor Supply Co., St. Paul, Minn., and its affiliate, Motor 
Supply Co. of Albert Lea, Minn. I am a past president of the Northwest 
Automotive Wholesalers Association, and at present chairman of its merchandis- 
ing committee. I have served on various committees for our national 
organization. 

Our company is engaged in the distribution of parts, accessories, and equip- 
ment to the various segments of the automotive retail market. I spent many 
years calling on our customers and still do occasionally make direct calls on 
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them. So, much of the following is based on direct experience, plus informa- 
tion from our salesmen and managers. 

While our business has grown in volume in the past 15 years, our total per- 
centage of the TBA market is shrinking steadily. This has been a trend since 
1948, but it has been greatly accelerated since 1950 because of the tieup between 
the large oil and rubber companies and their entrance into the retail and 
wholesale markets on TBA items. 

A case in point is the antifreeze market. Our sales to the service station trade 
has dropped about 60 percent in the metropolitan areas and 50 percent in the 
rural areas. This is due to the oil companies marketing their own brands and 
also of their ability to sell even the nationally known brands, which many of us 
jobbers handle, at special prices to their bulk oil jobbers. 

In the Metropolitan St. Paul area, I mentioned before that our volume on 
antifreeze sales to the service station trade had fallen off 60 percent in the last 
4 years due to oil company’s insistence that the dealer handle only their brand. 
One location, whose name I have been asked not to use, who sold an average of 
100 cases of Prestone yearly, half of which was purchased from us, this past 
year has not purchased 1 case. I called on this customer and he stated that 
the company program was one which he had to go along with. He could not 
“sell” Prestone. 

There are countless cases where we have been told by the dealer that they just 
can’t display our batteries and antifreeze, and not to pursue the subject. If you 
were to add tires to this, it means that the three largest volume items in the 
service station operation are not open to many independent wholesalers. 

The tieup between certain major tire and oil companies has lessened the coimpe- 
tition by keeping the independent jobber out of this market. They insist all 
TBA lines be purchased from the oil company or its agent, the tire company. 
This system is quite effective because of the inferences and insinuations of pos- 
sible deterioration of relationships between the oil companies and the dealer if 
he doesn’t cooperate. 

In Waseca, Minn., the Schmidt “66” Service Co. had purchased a stock of 
Gates fan belts from us. A few days later when our salesmen called on him, he 
was told he would have to return them to us because the oil company would 
furnish them to him; we had no alternative but to take them back. The same 
applies to the Gedosch Station at Waseca, and the Bickford Cities Service of 
Owatonna, Minn. Other dealers who purchase their supplies from us tell that 
they keep them in the back room under cover. This is especially true where the 
company has remodeled or modernized a leased station. We must admit at this 
point that on many items the pressure has been relaxed, especially in the metro- 
politan areas, but in the rural areas, where the average dealer is less sophisti- 
eated, the company man exerts considerable pressure. The amount of volume 
lost to us because we do not have the freedom of market is no less than several 
hundred thousand dollars per year. Considering the vehicle, population, and 
economic growth of this country in the last 25 years, the automotive wholesaler 
has not kept pace with the growth of our economy. 

We are not opposed to big business per se; in fact, we recognize their neces- 
sity to our economy. All we ask is an equal opportunity in the marketplace. 
We feel the independent operator of a leased or owned property should be free 
to buy his TBA needs on the open market as a free agent without coercion from 
any source. We are interested only in the elimination of unfair competition. 
We feel this can be acomplished by the effective enforcement of present laws 
and the enactment of new ones that will fit the 20th century and halt the trend 
toward greater monopoly. 

I thank you for the opportunity of making this presentation to your com- 
mittee. 

Cordially yours, 
M & I. Moror Suppry Co., 
SYLVAN J. Mack. 





Hon. JAMES ROOSEVELT, 
Subcommittee No. 5, House Committee on Smal! Business, 
Washington, D.C. 


Dear Mr. Roosevett: The attached letter was dictated by and is the testimony 
of Mr. Sylvan J. Mack who appeared before me. 
[SEAL] RAYMOND B. MACKAY, 
Notary Public, Ramsey County, Minn. 
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Mr. Roosevetr. Are there any questions ? 
Mr. Dalmas? 
Mr. Damas. I would like, Mr. Chairman, to ask Mr. Mack the same 
general question that I have asked the other witnesses. 

Up in your territory you perhaps sell farm equipment dealers, do 
you not ? 

Mr. Mack. Some, yes. 

Mr. Datmas. And automobile dealers? 

Mr. Mack. Yes, sir. 

Mr. Damas. And independent garages ? 

Mr. Mack. Yes. 

Mr. Datmas. Commercial accounts? 

Mr. Mack. Yes. 

Mr. Datmas. You have no difficulty or interference from the tac- 
tories or anybody else in servicing those accounts, do you ? 

Mr. Mack. No, I wouldn’t say that. We do have competition. 

Mr. Datmas. Well, you have competition, of course. 

Mr. Mack. We do have competition even from the factories, for in- 
stance, on products that are original equipment that we sell. There 
are times when we get the business. There are times when they get 
the business, but we do have the customer who has a choice. There 
isn’t the coercion that we run into in the TBA field. 

I would like to put one more instance into the record, if I may, which 
I overlooked, and this just happened the day before I left. It con- 
cerns the case of a Goodyear jobber who called and said that there 
seemed to be a shortage of sparkplugs in certain numbers, due to the 
steel strike. He asked if we could let them have 500 sparkplugs. I 
said, “We would be glad to, but who is your primary supplier,” which 
Iknew. He said, “Goodyear.” He said, “They don’t have them.” I 
said, “If you will sign this form, then we can be a secondary source 
and we can collect compensation on this business and give you the job- 
ber cost, and we can both come out all right.” He said, “I can’t do 
that. I can only have one source of supply.” I said, “Why?” He 
said, “Because when our men sell anything to a Shell or Texaco sta- 
tion, we have to report it so that Shell Oil Co. can get the rebate on 
the sales that we make to the dealer.” 

This is almost one other step, but you can see how far back the 
thing goes and how vicious it can be. 

Mr. Mrrcneti. What service, if any, does Shell Oil Co. perform for 
that rebate ? 

Mr. Mack. The service of telling their dealers, “We want you to 
buy these products from the Goodyear or Firestone distributor.” 

Mr. Roosevert. Mr. Mack, we certainly appreciate your coming 
down here to appear before the committee, and we are very grateful 


to you for your cooperation and we look forward to receiving the 
additional material from you. 


Thank you very much. 
The committee will stand in recess until 2 o’clock this afternoon. 


(Whereupon, at 12:30 p.m., the subcommittee recessed, to reconvene 
at 2 p.m. of the same day.) 
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AFTERNOON SESSION 


Mr. Roosevetr. The committee will bein order, please. 

The committee will have as its next witness Mr. John R. Stradley, 
Jr., Stradley Motor Supply Co., of Titusville, Fla. 

Weare happy to have you, Mr. Stradley. 

Would you raise your right hand and be sworn? 

Do you solemnly swear that the testimony you are about to give 
before this committee shall be the truth, the whole truth, and nothing 
but the truth, so help you God? 

Mr. Srraptey. I do. 


TESTIMONY OF JOHN R. STRADLEY, JR., STRADLEY MOTOR SUPPLY 
CO., TITUSVILLE, FLA. 


Mr. Roosrvett. Mr. Stradley, I understand you have a prepared 
statement, and I think everybody has a copy of it here. May I sug- 
gest that you proceed as you desire, and if we have a question as we 
go along, unless you have objection to it, we will feel free to inter- 
rupt you as you make your statement. 

Mr. Straptey. My name is John R. Stradley, Jr., Titusville, Fla., 
owner of Stradley Motor Supply Co., Titusville, Fla. 

I am an automotive wholesaler doing business in Brevard County, 
in the State of Florida. I have been in the aftermarket automotive 
parts business of Stradley Motor Supply, Orlando, Fla., for 10 years. 
Last year we dissolved the corporation, so I am the sole owner of 
Stradley Motor Supply, Titusville, Fla. 

On various occasions, on specific occasions—I will cite Elliot Stand- 
ard Service Station, Titusville, Fla. F. H. Elliot is the owner. Elliot 
cannot buy Willard batteries from me. There are many things that 
Elliot cannot buy from me. Elliot is a personal friend of mine. I 
endorsed his note to buy this service station. That is the confidence 
and friendship I have with this Mr. Elliot. 

Mr. Roosevett. What company is he with ? 

Mr. Srrapiey. Standard Oil service station, lessee. 

Mr. Roosevett. Standard of New Jersey, is it ? 

Mr. Srraptey. Of Kentucky, I believe, sir. 

Elliot is a personal friend of mine. He would like to buy many, 
many items from me inasmuch as in this small town of Titusville, 
the population being approximately 5,000 and I being the only auto- 
motive wholesaler within a radius of 20 miles. Therefore, I have quite 
a stock of merchandise on the shelf immediately available for Mr. 
Elliot’s service. However, he cannot buy his light bulbs, his oil filter 
elements from me because of the threat that he would lose his lease, 
and I would certainly hate for him to lose the lease because I have 
put him in business. I loaned him the money, so I don’t want him to 
lose the lease. 

r. Roosrvert. Mr. Stradley, has this statement been made directly 
to you by Mr. Elliot ? 

Mr. Srraptey. By Mr. Elliot; yes, sir. 

I have another service station known as Hardy’s Texaco Station, 
on Washington Avenue, Titusville, Fla. I sell Hardy’s Texaco Serv- 
ice $700 to $800 worth of merchandise per month. I cannot sell 
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Hardy’s Texaco Willard batteries because the Texas Oil Co. is a Fire- 
stone distributor and of late Delco distributor. So therefore I can- 
not sell him batteries. However, on weekends or at night when the 
bulk plant is closed, he will get me out of bed to go down and get a 
battery for him for his customer. That is an extra service that I ren- 
der. Both of these people are on open account with me. 

Walters 66 Service Station, Titusville, Fla., cannot buy batteries 
from me. They pick up batteries from me, but they cannot stock them. 
They stock Phillips batteries from Phillips 66. However, they do pick 
up a lot of batteries from me because they cannot afford to carry the 
inventory when their supplier is from Melbourne, which is 70 miles 
away. They don’t have the money to carry an inventory. So I do sell 
them some batteries, but I cannot sell them batteries to stock. 

Dick Brady's Pure Oil Station, Titusville, Fla., runs in connection 
with his business a radiator repair shop. I cannot put my radiator 
hose in Dick Brady’s radiator repair shop on a stocking plan. Pure 
will not allow that. However, he has to pick up many, many radiator 
hoses from me, but he can’t stock them. A radiator shop should have 
a lot of radiator hose because they sell a lot of radiator hose. He 
stocks Pure radiator hose. 

Mr. Roosrvevr. Let me ask you at that point: In each of these in- 
stances you say these companies won't let them do it. In general, there 
is nothing written that you know of which would say that they can’t 
do it; is that right? 

Mr. Strrapiey. No, sir; it isthe lipservice. 

Mr. Roosevetr. And there must be something fairly substantial be- 
hind the spoken threat, at least substantial enough so that they believe 
they would actually suffer if they defied these people. 

Mr. Srrapuery. Yes, sir. 

Mr. Roosevetr. Because they are free agents, are they not? They 
could do it legally. 

Mr. Srrapitey. They could, but the reprisal might be that they 
would lose their lease. This is a small community, real small, 2 car 
dealers, 15 to 18 service stations, 5, I guess, not over 5, independent 
garagemen. It is small business, Mr. Chairman, that I am in, real 
small, as small as just you can operate. A two-man operation is what 
I have, and an investment that will run $65,000 to $85,000 I have in- 
vested there. I need all that business. 

These service station people are my friends. I go on their note per- 
sonally. I like them. They like me. They would like to buy from 
me. They cannot buy from me. They tell me they can’t. 

Mr. Roosevetr. But could they buy from you as advantageously 
financially ? 

Mr. Srraptery. Yes; I trust every account that I have on my books. 
I don’t have a service station in north Brevard County, which is Titus- 
ville, that is on a c.o.d. basis, I help them with their problems. Some- 
times they have problems, but I think I am a good enough salesman to 
get in and help them solve their problems, get in and help them make 
dollars. I am really their private business associate in that small 
hamlet. They need me, and I need them. They are 20 to 60 miles 
from their major oil company supplier. 

Mr. Moore. How many stations do you say there are in Titusville, 
18? 
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Mr. Srrapiey. Eighteen or thereabouts. 

Mr. Moorr. How many of those stations do you now supply or 
service through your wholesale outfit ? 

Mr. Srraptey. I supply and service parts that are not peculiar to 
their name brand, all of them, sir. That is those that are not supplied 
by the oil distributor. 

“Mr. Moore. You have talked in two instances that you had trouble 
with Willard batteries; that they were not permitted to buy or didn’t 
buy Willard batteries from you. What else, if anything, did those 
particular individuals buy from you / 

Mr. Srraptey. Mr. Moore, I don’t have a single stocking account of 
Willard batteries in north Brevard County. 

Mr. Moore. Let me talk about something else other than Willard 
batteries. What else do you stock in these stations / 

Mr. Srraptey. What do I stock? 

Mr. Moore. Yes, in these stations that you complain of that for 
some reason or another you do not stock Willard batteries. 

Mr. Srraptey. What can I sell them, sir, Mr. Moore ¢ 

Mr. Moore. Yes. 

Mr. Srraptey. I sell them battery cables, ignition points, fan belts. 

Mr. Moore. Let me interrupt to ask you what else can’t you sell 
them? You mentioned batteries specifically. Is there anything else ¢ 

Mr. Srraptey. Oil filter elements; I have A.C. and Puralator, both 
two nationally known and accepted brands. These four people that 
I speak of cannot sell those oil filter elements. The Pure distributor 
has A.C. elements. The Texaco distributor has A.C. elements. Stand- 
ard Oil has Atlas elements. 

Mr. Roosrvetr. Mr. Stradley, is what you are saying in answer to 
Mr. Moore’s question to the effect, that you cannot sell them those items 
which their petroleum supplier is the supplier for / 

Mr. Srrapiey. Yes. 

Mr. Roosrvetr. But you can sell them any item that they are not / 

Mr. Srrapiey. That is right, sir. 

Mr. Moorr. My question—its original purpose went. a little bit fur- 
ther than that. I also want to know in these 18 units that. he services 
whether or not he is blacked out in regard to the batteries which he 
makes a specific point of and with respect to all of them. How much 
of the battery business do you have in Titusville with respect to the 
other 18 stations ? 

Mr. Srrapiey. I would say probably 10 percent of it. 

Mr. Moore. Who services the rest of them ? 

Mr. Srraptey. The oil companies. 

Mr. Roosrvetr. In other words, again the batteries are something 
that. the oil companies do supply, and therefore you are pretty well 
blacked out? 

Mr. Srraptey. That is right. 

Mr. Roosrvetr. You are only able to supply those things which the 
oil companies do not supply ? 

Mr. Srrapiey. That is right. 

Mr. Yates. Does any company supply the town with Willard bat- 
teries other than yourself? Does an oil company sell Willard batter- 
ies ? 

Mr. Srraptey. No, sir; not in my area. 
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= Yates. Does any oil company sell Willard batteries in another 
area ? 

Mr. Srraptey. Not to my knowledge, sir. 

Mr. Yates. Thank you. 

Mr. Datmas. Mr. Chairman, may I ask a question there? Do you 
have an exclusive franchise for certain territory from the Willard 
battery people? 

Mr. Srrapiery. No, sir. 

Mr. Datmas. Thank you. 

Mr. Srraptey. I have the Fennell Cities Service Station, Titusville, 
Fla. I cannot sell my good friend, Nick Fennell, Willard batteries or 
Puralator oil filter elements or my line of fan belts. However, I had 
the privilege of endorsing his note for $2,400, so that he could stay in 
business. Now, he gives me good business on other things such as 
mufilers, tailpipes, shock absorbers, and things of that nature, but these 
bread and butter items, so to speak, I cannot supply Fennell’s Cities 
Service in Titusville. 

Mr. Moors. So I might become better acquainted with the operation 
of a filling station. I have worked in them. I probably never per- 
formed any great service for the salary I drew, but just how much of a 
percentage of the overall business is reflected in these two or three 
items that you mentioned? What percentage of his overall operation 
would be made up of batteries and fan belts and so on that you have 
just mentioned in this one instance ? 

Mr. Srrapiey. Batteries. 

Mr. Moore. As I understand it, you have all the rest of his business. 
You give him everything else, service him, with the exception of these 
three items. What percentage of his business is made up of these 
three items, sir? 

Mr. Srrapitey. Probably 25 or 30 percent dollarwise by monthly 
purchases. 

Mr. Roosrvett. Of his nonpetroleum business ? 

Mr. Srraptey. Of nonpetroleum, yes, sir. 

Mr. Moore. Is that figure perhaps one that would be interchange- 
able with most any station on an average on those specific items you 
mentioned ? 

Mr. Srrapiey. It would be higher in a lot of instances where there 
were more outlets. 

Mr. Roosevetr. Go right ahead, sir. 

Mr. Moore. I am sorry to interrupt, sir. 

Mr. Srrap.ey. Since 1929 I have been in the automotive parts busi- 
ness as a counterman, an outside jobber salesman, a sales manager, 
district factory representative of American Brake Block Division of 
American Brakeshoe, out of Detroit, covering the southeastern part 
of the United States. I have called on literally hundreds of retail 
gasoline dealers in the States of North and South Carolina, Georgia, 
Alabama, Florida, Mississippi, and Louisiana, as a factory representa- 
tive calling on automotive wholesalers doing resale work, what we call 
missionary work, with the jobber salesman actually physically going 
out and shaking hands with Mr. Service Station Operator throughout 
the Southeast. 

I have been told in any number of hundreds of times, “We would like 
to buy from your wholesaler, but our major oil company just won’t 
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stand still for it.” I was at that time especially working on fan belts, 
which is a highly competitive business in the aftermarket. You 
couldn’t get a lessee to put your boards - or let you put the boards up. 
However, the independents, the man who owned the service station, 
that is where we got our business. That is where we are getting it 
today. 

in stated here this morning, sir, that if the chairman could put 
a man with a jobber salesman contacting these people you can get all 
of the information in the world you need. They will talk to the job- 
ber salesman. They will talk to the jobber. They are afraid of the 
oil company. 

Mr. Hatrrenny. Mr. Chairman, I might say that Mr. Stradley is 
also the president at the present time of the wholesalers of the State 
of Florida, so he not only speaks from his own information but also as 
a representative of what is going on in that State; is that correct? 

Mr. Srrapiey. That is right, sir. 

Mr. Moore. I understand these practices have been indulged in over 
a long period of years. 

Mr. Srrapiey. Yes, sir, to my knowledge since the depression. I 
know firsthand since the depression. 

Mr. Moore. During that period of time and the close observation 
that you have had with this particular operation, do you know of any 
gasoline station operator or lessee who was not an independent or who 
did not own his station and who violated this unwritten agreement and 
found himself with no lease and out of business as a result of this un- 
written arrangement that is in existence ? 

Mr. Srraptey. Mr. Chairman, could I answer that off the record ? 

Mr. Roosgevett. Hold it off the record. 

(Discussion off the record. ) 

Mr. Roosevett. I think this should be on the record. 

If I may say to the witness on the record, a previous witness was 
asked this same question this morning. His answer was “Yes,” if we 
would give him a number of weeks he would supply us with affidavits 
of individual cases of this type. If you wish to do the same thing, 
you may do so. If you know one now you want to tell us, of course, 
Mr. Moore would like to have it now. 

Mr. Moore. I would accept his willingness to furnish us an affidavit 
of this in the future, sir. 

Mr. Srraptey. I would rather not, sir. 

Mr. Roosrvett. Then suppose you proceed with the story as you 
want to tell it, and then Mr. Moore can either accept it or not accept it. 

Mr. Moorg. May I interject this and simply ask: Is this something 
you know of your own firsthand knowledge, not something that some- 

ody has told you exists? I mean, this example you are going to give 
me. Do you know this individual, do you know that this actually 
happened, did you see it with your own eyes? Did you reasonably 
draw the conclusion it was because of the business practices involved ? 
If your answer is “Yes,” why, give me the example. If your answer 
is “No,” why, goon with the rest of your statement. 

Mr. Srrapiey. The answer is “Yes.” 

Mr. Neil Roeder, Roeder’s Atlantic Service Station, Titusville, 
Fla., told me out of his own mouth that Atlantic canceled his con- 
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tract because he would not give away yellow stamps or green stamps. 
So they canceled him out. 

Mr. Moore. That wasn’t as a result of his refusal to stock Atlantic 
batteries. I am trying to bring this in proper relation as to what 
you have stated as ‘being the type of tactics they indulge in if they 
don’t stock the company’s batteries or their particular brand of acces- 
sories that they are promoting. Now, you have changed this to some 
sort of stamps. 

Do you know of any station operator that has dealt with an inde- 
pendent wholesaler when he apparently was obligated by some un- 
written rule to buy the product of one oil company whose station he 
was selling gasoline and oil in? 

Mr. Srraptey. No. 

Mr. Yares. Mr. Chairman, may I ask a question ? 

Mr. Roosrvett. Surely. 

Mr. Yares. In response to an earlier question, did you state how 
many stations there were in Brevard County ? 

Mr. Srraptey. In north Brevard County, in the Titusville area? 

Mr. Yares. How many were there? 

Mr. Srrapitrey. There are 18. 

Mr. Yates. How many of these do you sell Willard batteries to? 

Mr. Srrapiey. Stocking accounts, none. 

Mr. Yates. Do you sell Willard batteries to any of them? 

Mr. Srraptry. Only on emergency pickups. 

Mr. Yares. Is this true with ‘respect to the other wholesalers of the 
State of Florida in the association of which you are president? Do 
they meet the same type of situation ? 

Mr. Srrapiey. Yes, sir. 

Mr. Yates. Do I gather from this there are not many Willard bat- 
teries sold in the State of Florida ? 

Mr. Strapiey. There are not. 

Mr. Yares. If this be true, then why does Willard Battery—have 
you received any indication from W illard Battery that they are going 
to give their accounts somewhere else or tie in with some oil company 7 

Mr. Srrapiey. No, sir; I have not. 

Mr. Yates. If you are not selling many batteries, Willard must 
certainly be very unhappy, don’t you think? 

Mr. Srrapiey. That I don’t know. 

Mr. Roosrvett. May I ask you, because I think the question Mr. 
Moore asked you was of your knowledge in the Titusville area, which 
is a rather restricted area, may I therefore ask you, in your capacity 
as president of the Florida association, do you have reason to believe 
that you can tell this committee that in the general Florida area 
there could be cited examples of independent dealers, so-called inde- 
pendent dealers, who had not gone along with the company policy, 
who had the threat actually enforced upon them of losing their 
franchise ? 

Mr. Srrapiey. Yes; I think many, many in the State of Florida 
throughout our association could get any number of them, sir. 

Mr. Roosgvert. Would you be willing to try to get a reasonable 
number—three, four, or five—in the State of Florida? 


Mr. Srraptrey. Our executive secretary, I will notify him on my 
way back. 


a 


ea 
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Mr. Roostvett. Mr. Moore says he will be satisfied with one, but I 
would rather have three or four. . 

Mr. Srrapiey. In the short time we have had to prepare ourselves 
for this hearing, I haven’t had a chance to visit with our executive 
secretary. However, I am going back and we will have a lengthy 
discussion relative to this hearing as to what we in the State of 
Florida, the wholesalers, can do to help you, Mr. Chairman, in your 
worthy cause. 

Mr. Roostvetr. Thank you, Mr. Stradley. 

Now, one further question in relation to Mr. Yates’ question. You 
have testified that, however, you do sell some Willard batteries in 
your area. Would it be reasonable to expect then that the Willard 
Co., being an independent company that doesn’t have this “_ with 
the oil companies as of now, might well have two aims: (1) That 
they hope someday the situation will not exist, and therefore they 
want to be in the market for prestige purposes; and (2) that if they 
get sufficient demand for them through the back door, as you are now 
doing for the customers, that maybe. somebody will come along and 
make them that kind of deal, too, somewhere along the line. 

Mr. Srraptey. It is entirely possible. 

Mr. Yares. Mr. Chairman, as long back as I can remember, I can 
remember the Willard battery, and I am sort of surprised that 
Willard Battery doesn’t sell more of its batteries and is being squeezed 
out. of the market. I would assume that Willard Battery would be 
putting the heat on your independent. Apparently, it isn’t doing this. 

Mr. SrrapLey. They want us to sell more batteries. 

Mr. Yates. Where do you sell your batteries? 

Mr. Srrapiey. Garages, fleet accounts, grove owners. 

Mr. Yates. You do sell a lot of Willard batteries? 

Mr. Straptey. We do: but I don’t sell them to the automotive service 
station market where the majority of the batteries are sold to the 
car market. 

Mr. Yares. I would assume that the batteries are sold at garages 
rather than service stations. 

Mr. Srraptey. No, sir. 

Mr. Yares. All right. 

Mr. Roosrvetr. Now, sir, would you proceed if you have any thing 
more you would like to tell us? 

Mr. Srraprry. I have nothing else to say. If you have more ques- 
tions, I will try to answer them. 

Mr. Roosrverr. First, Mr. Stradley, may I say I think you have 
been very helpful because you have been very specific, and that always 
is the kind of record we would like to build. 

Would you say that the tendency of the companies in your area— 
when I say “your area” I mean not only your local area, but in 
Florida—have tended to increase or add to the TBA lines that they 
handle? 

Mr. Strraptey. Yes; I think they have. 

Mr. Roosevetr. Is this something that has been increasing more 
r apidly over the last 5 or 10 years? 

Mr. Srraprry. Within the last 2 to 5 years to current. 
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Mr. Roosevett. Can you give me any example of items that they 
have begun to carry that they didn’t carry, let’s say, 4 or 5 years ago 
or 2 or 3 years ago? 

Mr. Srraptey. Windshield wiper blades. I think that has come 
into the oil distributors in the last 2 or 3 years in my area very pro- 
nounced. Radiator caps and gasoline caps, fan belts, radiator hose, 
seat cushions—cool cushions, they are called—many, many accessory 
items that the car owner buys to have in his car, flashlights, flashlight 
batteries, and things of that nature. 

Mr. Rooseveir. That is quite a list. Mr. Stradley, I think you must 
recognize that there is a very large stake of the public—and that is the 
consuming public, who have a stake in all of this. 

Assuming that your potential retail dealer customers were free to 
buy TBA articles from you or from some other independent whole- 
saler, in your opinion, how would the consuming public be served if 
these restrictions that are presently existing were lifted? Would 
they get as good service? Would they get as good prices? What 
would the condition of the consuming public be? 

Mr. Srraptey. I think, Mr. Chairman, it would be greatly increased. 
The customer would get quicker, better, more efficient service, and I 

say it with this in mind. I am an oil company operator. I would 
like for you to get mea tire. Well, I will try to have it for you next 
week. My man will be up with a truck next week. I will get it for 
you then. Can you wait? I think we automotive wholesalers can 
better service the service station in every respect. We have nationally 
known, advertised products that will not cost them one penny more. 

Mr. Roosrvetr. That is a direct answer to my question. 

Now, I don’t know whether you were here this morning or not. 
We went into the question that some of these things are illegal today. 
We went into the question of why the small businessman doesn’t get 
relief through the Federal Trade Commission or the Department of 
Justice. Do you have any thoughts to recommend as to what you 
think the committee might recommend to do something about the 
situation ? 

Mr. Srrapiry. I would like to see the divorcement bill on TBA 
items. With that done the market situation will clear up. We will 
have better merchandisers. The oil company owners will still get 
their volume that they so justly deserve by having the pump in the 
front and the oil in the can. The independent businessmen will make 
more money and will further our economy by doing so. 

Mr. Roosevett. So, in other words, outside of the oil company op- 


position you can see no really valid opposition to this arrangement? 
Mr. Srrapiey. I see none. 


Mr. Roosrever.t. Mr. Steed. 
Mr. Sreep. If you had a divorcement program such as you recom- 
mend and a man who leased a company-owned station and wanted to 


do business with the company like he has been doing, would you deny 
him that right ? 


Mr. Srraptery. No, sir. 
Mr. Steep. Then how would you have divorcement?. 


Mr. Srravtry. From the regular type written TBA. Let the man 
buy where he wants to buy. In cases of a smalltown operator like 
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myself, really country hick, those people in my area know me person- 
ally. They would like to buy everything from me if they could. 

Mr. Steep. The point I am making is if you make the oil company 
divorce itself from TBA and then they had a station operator who 
wanted to do business with them like he does now, they wouldn’t be 
in the position to grant him that service, would they ? 

Mr. Srrapiey. I think that would be in the admiration society. 
They would welcome that. 

Mr. Roosevetr. I think you would still be able to get the same 
articles. 

Mr. Srraptey. Yes. 

Mr. Roosevett. In other words, I think what Mr. Steed is driving 
at, would the retail dealer still be able to get the same article? Let’s 
say it was an Atlas tire. Would he still be able to get an Atlas tire 
if he wanted to get one? 

Mr. Srraptey. Yes. 

Mr. Roosevett. But he would still have to get it from the Atlas Co. 

Mr. Streep. Would he get the credit and financing help that he is 
getting now? 

Mr. Roosrvett. That is an entirely different problem, although I 
suppose it is related. Mr. Steed’s worry is would he still be able to 
get the financing from the oil companies to put up the station or to 
get into the oil station business if the oil companies didn’t have the 
power to enforce the product that they wanted ? 

Mr. Srraptey. I think he could get the money locally from the 
people who put the building up and lease it to an oil company and 
then lease it right back to them. Those oil companies do not own 
those buildings. They are leased on long term, the majority of them, 
I would say, in my area. 

Mr. Roosevert. I think Mr. Steed missed the part of your testimony 
when you testified that you individually had financed many of these 
independent retailers rather than the oil companies in your area. 

Mr. Strapiey. Their merchandise is delivered c.o.d. I have an open 
account, and I want to help them make dollars and have even endorsed 
their notes because they are my business associates, so to speak. 

Mr. Sreep. I assume—I haven’t heard all your testimony, but I 
assume you have had a lot of personal interest and contact with gaso- 
line service station operators? 

Mr. Srraptey. For 30 years, sir. 

Mr. Sreep. In view of the testimony that shows these oil companies 
are going more and more to all sorts of items that the local retailer 
sells and since you see among other things around service stations 
Coca-Cola dispensing machines, have the oil companies got into that 
part of his operation yet, or is he still free to decide? 

Mr. Srraptey. I can’t answer that question about the Coca-Cola 
machines, sir. 

Mr. Steep. I just thought maybe you and some of them had dis- 
cussed that. 

Mr. Srraptey. No, sir. 

Mr. Steep. That is all, Mr. Chairman. 

Mr. Moore. You refer to yourself as small business, sir. May I 
make several inquiries to determine the extent of your business and 
certainly your answer should be limited to my questions to the extent 
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that you are not disclosing any business practice that you feel is of a 
confidential nature. When did you become the sole owner of Stradley 
Motor Supply ? 

Mr. Srrapiey. July 31, 1958. 

Mr. Moorp. Previous to that time do I understand that it was a 
corporation ? 

Mr. Srraptey. Ten years prior to that I was vice president and 
general manager of Stradley Motor Supply, Inc., Sesllcamaiers, Or- 
lando, Fla., branch stores, Coco, Fla., Winter Park, Fla., and Titus- 
ville, Fla. There was a partial liquidation of that July 31, 1958, 
when I sold my stock to the other stockholders. I bought the Titus- 
ville operation. I am sole owner there, sir. 

Mr. Moore. The other operations are still in existence, but individ- 
ual ownerships prevail ? 

Mr. Srraptey. They are still in existence; yes, sir. 

Mr. Moorr. What has been the history of Stradley Motor Supply, 
Inc., as far as its growth over that 10-year period of time? 

Mr. Srrapiey. Well, rather: 

Mr. Moore. I understand, of course, we are coming down from 
about a five-store operation to a one-store operation, and in your 
answer I will certainly keep that in mind. 

Mr. Srraptey. Well, I bought the business over the telephone. A 
man endorsed my note for $65,000. 

Mr. Moors. Nov, is this the business you now operate ? 

Mr. Srraptey. That is the Stradley Motor Supply, Inc., 1949. 

Mr. Moore. You own Stradley Motor Co., Inc. ? 

Mr. Srrapiey. I owned 49 percent of Stradley Motor Supply, Inc. 
They used my name. I was not the principal owner. I paid that 
money back by merchandise sold. I had to sell merchandise to make 
dollars to pay notes and discount by bills. I have a healthy credit 
rating on payment. No money, but I always pay the bill. 

Mr. Moore. I want to know how you do that after you get finished. 

Mr. Srraptey. It is hard work. 

Mr. Moors. I know. I think you got the best formula in the 
world. Ihave got totalk to you. Don’t leave town. 

Mr. Srraptey. Well, I am quite a talker. I will talk right back to 
you, sir. 

Mr. Moore. Go right ahead, I expect you to. 

Mr. Srraptey. In 5 years I paid back the $65,000 that I borrowed. 
I then borrowed $25,000 more to open up a branch operation in Coco, 
Fla. I got it going, making money. I borrowed $18,000 more to 
open up a branch in Winter Park, Fla. The branch that I now own 
in Titusville was about $18,000 involved opening that small place in a 
small community, the first wholesaler of any kind in north Brevard 
County, and is still the only one there. That is small business. My 
banker backed me up, and I paid off. 

Mr. Moore. What was the value of it? I am assuming if your 49 
percent was worth $65,000 that we are in the neighborhood of about 


$135,000 capitalization originally in Stradley Motor Supply, Inc., is 
that right ? 


Mr. Strraptey. Yes. 


Mr. Moore. What was it when you made your liquidation in 1958? 
Mr. Straptey. The total worth of all? 
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Mr. Moore. Of all. 

Mr. Srraptey. Before the partial liquidation ? 

Mr. Moore. That is right, at the time of the partial liquidation. 

Mr. Srraptey. At the time of the partial liquidation, around 
$85,000. 

Mr. Moore. You mean you started with one and you had approxi- 
mate] y—— 

Mr. Strapiey. That was net worth of assets that we had. 

Mr. Moore. Of the five? 

Mr. Srraptey. Of the four operations. 

Mr. Moore. Now, with respect to the Titusville operation, what is it 
in terms of dollars and cents? Of course, you have only been owner 
a year and a half? 

Mr. Srrap.ey. The store has been there, but I as sole owner have 
been there a year and a half. 

Mr. Moorr. What is the relationship to the profits you are now 
making there with respect to the profits made by Stradley Motor 
Supply Co., Inc. ? 

Mr. Srraptey. Comparable. 

Mr. Moore. Higher ? 

Mr. Srrapiey. Yes. 

Mr. Moorr. Then we will assume that it is due to your diligence and 
hard work? 

Mr. Srrapiey. That is it exactly. 

Mr. Moore. And I think you are certainly entitled to that. If 
you gave me any other answer, I would like to know how you work it. 

Mr. Roosrvetr. Mr. Stradley, I think we have established you are 
reasonably successful. 

Mr. Srrapiry. I am a hard-working automotive wholesaler, typical 
cross-country American, I think. 

Mr. Moore. In terms of dollars and cents, what did the Titusville 
store make for Stradley, Inc., for the year previous to the liquidation, 
net? I want to find out how good you are. 

Mr. Srrapiey. Net, about, I think, 7.8 net. 

Mr. Moore. Give me what you made in terms of dollars and cents. 

Mr. Srraptey. What we made gross or what we paid taxes on ? 

Mr. Moore. Yes. 

Mr. Srrapiey. I am not a financial wizard in this business. I have 
a good CPA. 

Mr. Moors. You know exactly what I want. I want to know how 
much money the store made in its year’s operation previous to the 
liquidation, and then my next question is going to be what did it 
make the year after you took it over, not percentagewise but in 
dollars and cents. 

Mr. Roosevett. Before you answer that, I think there is a limit 
to which this committee has the right to ask a witness to reveal his 
financial standing. If there is a point that leads toward what we 
are driving at here, if you want. to know is he successful or not suc- 
cessful, fine, but I think in all fairness to the witness, if he doesn’t 
want to reveal the details of his financial success or partial success, 
that. he is entitled to some privacy on these points. 

Mr. Harrreenny. Mr. Congressman, I feel this is a really highly 
competitive business. 
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Mr. Moore. I laid my premise to the questions before submitted, if 
it was of a confidential nature or for some reason he did not want to 
disclose, he is perfectly free to do so. Now, the man is here, he repre- 
sents himself as being a successful businessman. I assume that is true. 
He is also here complaining that he isn’t getting business; that as a 
businessman he is suffering. I want to know how much he is suffering, 
I think I can draw a conclusion as to how much he is suffering if I 
get an idea of how much business he is doing now as opposed to a year 
previous. 

Mr. Hatrrenny. Mr. Congressman, this morning some of the wit- 
nesses testified that this market is expanding rapidly. The number 
of cars have almost doubled in this country, and they pointed out 
that in some instances their volume has gone up, but the total units 
have not gone up and they are not getting any fair share of this total 
increase that is occurring in the country. 

Mr. Moors. Could I then assume he would answer the question in 
the same way, if it were propounded to him in the same way ? 

Mr. Haurrenny. I don’t think he should divulge his net. I think 
he has been pretty frank as to the financial structure. It is a highly 
competitive business, and Florida—everybody seems to want to retire 
and go in business down there, and I don’t think it would be fair to 
give him any further detail. 

Mr. Roosrvetr. Could the chairman then ask you to do it this way: 
We are particularly concerned in the matters of TBA. This com- 
mittee is at this hearing with relationship to retail gasoline outlets. 
Is your business in the retail gasoline outlet end of it increasing or 
decreasing, and if it is decreasing are you successful only because you 
have been able to build up in the other products outside of that par- 
ticular field? Can you answer that question ? 

Mr. Srraptey. My business is increasing in Titusville, Fla. I think 
that with all of these people working at Cape Canaveral—I don’t 
know the number of thousands of them—by having them move into 
our general area has boosted the economy of the community. So 
therefore my business is up by the mere fact of the influx of car regis- 
tration in that given area. Most of those people live from 10 to 60 
miles away. A lot of those people come through there. They don’t 
even live in our little community of 5,000 people. They are in and 
out. There is where the business is. 

Mr. Rooseve.r. Specifically, though, is there an increase in the line 
of product which is sold by the retail gasoline dealer and which his 
supplier has a franchise for such as you have named? Is that an 
increasing list? Are you doing less business in those particular items 
and more business in the so-called nonfranchised items? 

Mr. Straptey. Yes, sir. 

Mr. Roosevett. Is that how you are making your success ¢ 

Mr. Srraptey. That is how I am making my living, by selling 
things to my service stations that the major oil company cannot 
supply. 

Mr Roosevett. Does that lead in the direction in which you wanted 
to go? 

Mr. Moore. Yes, sir. 

I have no further questions. 
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Mr. Roosrevetr. Thank you very much, Mr. Stradley, for your ap- 
pearance before the committee. "Your prepared statement, which is 
sworn to, will be received into the record at this point. 

(The statement referred to follows :) 


My name is John R. Stradley, Jr., owner of Stradley Motor Supply, Titusville, 
Fla. I am an automotive replacement parts wholesaler. In addition, I am pres- 
ident of the Florida Automotive Wholesalers, a State organization consisting of 
140 automotive wholesalers throughout Florida. I am speaking in behalf of the 
association which I represent, also for myself as an individual. 

From 1949 to August 1958, I was vice president and general manager of Strad- 
ley Motor Supply, Inc., of Orlando, Fla. This company consisted of one main 
store and three branch stores. From 1946 to 1949, I was a territory representa- 
tive for the American Brakeblok Division of the American Brakeshoe Co., calling 
on southeastern automotive wholesalers and their customers, many of whom 
were service station operators. Prior to my military service from 1942 to 1946, 
I worked for various automotive wholesalers in the capacities of counter sales- 
man, outside salesman, and sales manager for 13 or 14 years, beginning about 
1928 or 1929. 

In these various capacities, I have called on literally hundreds of service sta- 
tions. From the very beginning of my career, some 30 years ago, I have been 
told by service station operators, over and over again, that they could not buy 
certain items from me, inasmuch as they were forced to buy them from the oil 
distributor who supplied them with gas and oil, and that their failure to comply 
with this part of their contract would mean that the oil distributor could cause 
their lease or contract with the oil company to be canceled. 

The principal items that service station operators have not been allowed to 
buy from me are batteries, antifreeze, fan belts, radiator hose, polishes and other 
chemicals. Inasmuch as I have never had access to this business, it would be 
impossible to estimate the amount of business that I or any other automotive 
wholesaler has lost because cf the distribution practices of the petroleum industry 
covering the purchase of TBA items by gasoline retail dealers, just as it is im- 
possible to estimate the amount of business I am losing today because of it. I 
know it must be a considerable amount. The saddest part of this situation is that 
I have customers who tell me that they would prefer to buy these “restricted” 
items from me rather than from the oil distirbutors, but that they cannot if they 
wish to remain in business. They complain of a lack of service from the oil 
distributors, such as not having the merchandise immediately available for 
them when they order it and refusal to extend the courtesy of a 30-day charge 
account, even though their credit rating may be an excellent one. 


JOHN R. STRADLEY, JR. 


Sworn to and subscribed before me at Titusville, Brevard County, Fla., this 
30th day of November A.D. 1959. 


[SEAL] ELLEN JOAN CARDON, 


Notary Public, State of Florida at Large. 
My commission expires April 8, 1962. 


Mr. Roosrvetr. The next witness before the committee will be Mr. 
Morton Zakarin, Brooklyn Automotive Warehouse, Inc., located at 
119-02 Atlantic Avenue, Richmond Hill, N.Y. We are happy to 
have you with us, sir. 

State your full name and address to the reporter, and then I will 
swear you. 

Mr. ZaKartn. My name is Morton Zakarin. I am vice president 
and sales manager of Brooklyn Automotive Warehouse, Inc., at 119-02 
Atlantic Avenue, Richmond Hill, Queens, N.Y. 

Mr. Roosrvett. Do you solemnly swear that the testimony you are 
about to give will be the truth, the whole truth, and nothing but the 
truth, so help you God? 

Mr. ZaxKarin. I do. 
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Mr. Roosrvetr. Mr. Zakarin, very briefly, if you would for the com- 
mittee, give your business connections and» your business with the com- 
pany. 


TESTIMONY OF MORTON ZAKARIN, VICE PRESIDENT AND SALES 
MANAGER, BROOKLYN AUTOMOTIVE WAREHOUSE, INC., RICH- 
MOND HILL, QUEENS, N.Y. 


Mr. Zaxartn. I am sales manager and vice president of Brooklyn 
Automotive Warehouse. It is primarily a family organization. My 
dad and my two brothers and myself, we founded it 7 years ago. My 
dad was the one who — the experience in the automotive parts field. 
He goes back about 28 years in the business, although when we started 
7 years ago it wasa brandnew venture, 

‘T would like to, if I may, submit my statement and go on, because 
actually what I have to say in my statement has been said before. 
There are two things that I would like to bring to you. 

No. 1, I got, about a year and a half ago, from the Congress of 
Petroleum Retailers a bulletin that they put out, stating in it that 
the independent gasoline dealer or lessee is an independent. dealer, and 
this was signed by all of the gas companies in the United States, from 
what I can gather. 

Mr. Roosrverr. You mean oil companies ¢ 

Mr. Zaxartn. Oil companies; yes. I had taken these out to my 
customers. I gave it to my salesmen to give to my customers. We 
used them as envelope stuffers in the hopes that we might get them to 
realize that we could stop the intimidation by their “understanding 
of what the laws were. I also went to, since I didn’t have too much 
time to go around 

Mr. Rooseveir. Could you offer that as an exhibit for the com- 
mittee ? 

Mr. ZaKxartn. Surely. I got from the Congress of Petroleum Re- 
tailers, I think, about a thousand of them, which I mailed out and I 
gave out. 

(The bulletin referred to may be found in the files of the committee. ) 

Mr. Roosrvett. Now, before you proceed, Mr. Zakarin, without 
objection, your full statement as submitted to the committee will be 
incorporated at this point in the record as if you had given it in full. 

Mr. Zaxartn. Thank you, sir. 

(The statement follows :) 





STATEMENT BY MORTON ZAKARIN 


Mr. Chairman and members of the committee, my name is Morton Zakarin. 
I am vice president and sales manager of Brooklyn Automotive Warehouse, 
Inc., 119-02 Atlantic Avenue, Richmond Hill, Queens, N.Y. My company is en- 
gaged in the distribution of automotive parts and accessories to garages and 
service stations in the city of New York and has been so engaged in this business 
for the past 7 years. We employ 14 people, and our gross annual volume of 
business is approximately $800,000. 

I am pleased to respond to the committee’s invitation to express my opinion 
on the problem involved in the sale of automotive parts and accessories by the 
oil companies in this area, and the effect of the practices of the oil companies 
upon our business. 

Over the past number of years the oil companies in the New York area have 
been exerting pressure upon their gasoline dealers to purchase directly from the 
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oil companies certain products which the oil companies have packaged under 
their own label. At the outset the oil companies limited their items to tires and 
chemicals, but they have since expanded into the battery and accessory field, and 
from all indications, unless checked, they intend to expand into the automotive 
parts field. 

; The pressure exerted by the oil companies upon the gasoline dealers is very 
subtle in its nature. For example, if a gasoline dealer refuses to go along with 
this policy here is what happens: 

(1) A can of paint, needed for keeping his station in top condition, never seems 
to arrive. 

(2) A promotion deal, to help his. business never materilizes. 

(3) Gas and oil deliveries show down. Should he complain to the oil com- 
pany salesman he is told that he will get more cooperation when they get more 
cooperation, i.e., carries more company lines. 

As an example, our firm did business with a Texaco station on fan belts and 
radiator hoses as well as other items. In 1958 we did $700 worth of hose and 
belt business with them. In 1959 the station was changed to a Gulf station 
under the same management. In 1959 we lost the hose and belt business. 

In 1958 we convinced an Esso dealer to handle our oil filter line. In that year 
he gave our concern $800 worth of oil filter business. He finally gave in to the 
pressures that were exerted, and so in 1959 we did no oil filter business with him. 
And these pressures have forced us out of the antifreeze business. It no longer 
pays us to carry this line so we were forced to discontinue it. Batteries may 
follow shortly if the picture does not change. 

If these gasoline dealers always gained a price advantage by buying their 
products from the oil companies it would make a little more sense for them to 
change their supplier. However, in practically all instances where the gasoline 
dealer has changed and now is purchasing from the oil company, the price of 
the item to the gasoline dealer was the same or greater than the price paid to 
our firm. 

Brooklyn Automotive Warehouse, Inc., is an independent company. As an 
independent company, we buy from the firms we chose to buy from; no one can 
tell us when, why, or how. The gasoline dealer is also an independent dealer 
(or so the oil company literature states), but he is forced to handle the tires, 
batteries, and accessory lines the oil company decides they can make the most 
profit on. 

My source of information with respect to the above statements are based upon 
conversations which I have had with gasoline dealers in the New York area. 

I am a member of the Automotive Parts Distributors Association, Inc., a traae 
organization in the New York metropolitan area of distributors of automotive 
parts and accessories. I have had occasion to discuss this problem with members 
of the association. They are all fearful that in time they will be unable to 
distribute their products to the gasoline stations. Thus, 200 relatively small 
business enterprises may be forced out of business because of this unfair method 
of competition to which the oil companies have resorted. 

I trust that this honorable committee may by legislation correct this gross 
inequity so that the small businessman, so essential to the economy of the coun- 
try, may continue to exist. 


Mr. ZaKkartn. When I was notified that we were going to be down 
here in Washington and I was asked if I would come, I told them I 
would be happy to. The time was too short for me to go to the gas 
stations and say, “Give me an affidavit that you are having trouble 
and that you are being pressured.” 

Instead, I went to the Long Island Gasoline Retailers Association, 
an organization that is in Queens, Nassau, and Suffolk Counties, 
N. Y., and I asked them if they would help me because they have three 
men going around to see the stations. I asked them if they would get 
me affidavits of pressure. They received a questionnaire from you, 
and I have a copy of page 11 of the questionnaire, Subcommittee No. 5 
on Distribution Problems Affecting Small Business, Select Committee 
on Small Business, House of Representatives, 86th Congress, June 12. 
In that questionnaire you asked them if they were having any pres- 
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sure exerted on the gas station dealer and their answer was continued 
pressure being exerted at the retail level to handle TBA and restrict 
the display of other merchandise. aad 

Question 2 on that copy was: “Have there been any significant 
changes in such practices since 19574 If so, furnish any information 
you have in this connection.” Answer: “No change.” _ 

I spoke to Mr. Charles Welch, who is the executive vice president, 
and he gave me this letter which says: 

We attach for your information copy of page 11 of the questionnaire sent to 
us under date of June 12, 1959, and our answer hereto. There has been no 
change in the conditions cited in our reply of July 2, 1959. 

Very truly yours, 
At Gropsky, President. 

DECEMBER 3, 1959. 

I would like to make that a part of the record, if there is no objec- 
tion made. 

Mr. Roosevetr. It may be made a part of the record. 

(The documents follow :) 


Lone ISLAND GASOLINE RETAILERS ASSOCIATION, INC., 
Richmond Hill, N.Y,, December 3, 1959. 
BrRooKLYN AUTOMOTIVE WAREHOUSE, INC., 
Richmond Hill, N.Y. 
(Attention Mr. Morton Zakarin. ) 

GENTLEMEN: We attach for your information, copy of page 11 of the ques- 
tionniare sent to us under date of June 12, 1959, and our answers thereto. 

There has been no change in the condition cited in our reply of July 2, 1959. 

Very truly yours, 
Aut Gropsky, President. 

Page 11 of the questionnaire: 

Question No. 1: What is the situation as it currently exists with respect to 
suppliers’ selling, sponsoring, or recommending TBA products to their retail 
dealers and wholesalers-jobbers, if such is the case? (Include any information 
you may have as to (1) the freedom of those at the retail (or wholesale) level 
to negotiate with and purchase from others (i.e., other than their petroleum 
supplier) and TBA products they may require in their businesses, and (2) the 
freedom of retail dealers to display for sale (and to promote) in their places of 
business TBA products, other than those sold, sponsored, or recommended by 
their petroleum supplier.) 

Answer: Continued pressure being exerted at retail level to handle TBA and 
restrict the display of other merchandise. 

Question No. 2: Have there been any significant changes in such practices 
since 1957? If so, furnish any information you have in this connection. 

Answer: No change. 


Mr. Roosrvetr. Let me ask you one question. Do you feel if you 
had 60 days you could furnish the committee with affidavits either stat- 
ing actual pressures or instances of where a dealer had lost his fran- 
chise as a result of not giving in to those pressures ? 

Mr. Zaxartn. What I can do, I am a member of the Automotive 
Parts Distributors Association, a member of the Brooklyn-Queens 
chapter. I understand one of the members of the Nassau County 
chapter had sent in 12 affidavits, and I believe they have those copies 
from John Collins, in Shreveport. They have those copies here. 

But what I feel I could do, I could go to the jobbers that I know and 
ask them if they could cite instances of lost business, I think I could 
accomplish a great deal more that way because from what I see these 
boys are afraid because the gasoline retailers’ men went out and said, 
“Will you give me affidavits?” They have also worked with the Fed- 


SMALL BUSINESS PROBLEMS IN PETROLEUM INDUSTRY 75 


eral Trade Commission on the question. There is a gas problem in 
Queens, where they are paying one price, and in Nassau and Suffolk 
they are paying another price. It was difficult to get. The boys are 
afraid. How much of this intimidation is just “words? The im- 
portant fact is that it is effective. They are afraid to sign anything. 
So it would be difficult. I could try, but I don’t know how much J 
could accomplish. 

Mr. Roosevetr. Well, if you would try, for this very simple reason ; 
that if there is a fear and if it isa legitimate fear, it probably at some 
point is based upon an instance where that threat was translated into 
action, and that has led these people to believe in the sincerity of the 
spoken word when the threat is made. One way or the other, that 
is the problem of this committee, because, as you say, if we just go 
to the individual and ask him to come forward and state he has been 
threatened, he is reluctant to do that, and we are reluctant to force 
him to do so because he becomes the target of possible further dis- 
crimination. 

Mr. ZARAKIN. I spoke to Mr. Welch at length the day I asked him 
for this letter and the day I picked it up, and he said, “I can cite you 
many instances, but I don’t think I can get you affidavits. I can 
try.” He said, “I know of one gas station owner in Nassau who had 
an Esso station.” Now, as I say, I haven’t gotten this firsthand. 
I am getting it from Mr. Wele h, and he told me that the man lost 
his station because he refused to handle the TBA, and the excuse was 
that he didn’t have a bank account of $10,000. Now, as I say, I did 
not hear this personally. I am repeating what Mr. Welch told me. 

Mr. Roosevert. If you could get from Mr. Welch that information, 
if Mr. Welch wants us to hold it in our confidential files, we will do 
so, provided he makes that request. That is exactly the type of thing 
I am talking about. This is an instance of a man who did. I think 
Mr. Moore would join me in that instance, a man who did lose his 
franchise because of refusing to give in to the pressure, even though 
the reason given him was quite a different reason. 

Mr. Zaxarrn. I think the intimidation in most instances doesn’t 
really go to the problem you are going to lose your lease. I think 
the problem goes to inuendo i in that if: you need some work done on 
your station you are not going to get it. Tf you need your gas delivery 
in a hurry, you are not. going to get it. Those are things that will 
irritate and cause petty annoyances to the point where the fellow 
says, “Ah, the heck with it. I might as well go along with it rather 
than fight it. You can’t fight city hall.” That is the problem I 
have come across. 

Now, in the New York area, where we do business, there are very 
few independent gas stations. The biggest bulk of our business, 
consequently, is done with repair shops, brake, and front end shops. 
That is our biggest business, although I do carry TBA products. 
I carry all of the TBA products. We are specialists in brakes. So 
the gas stations I can’t get TBA products out of I still have a lucra- 
tive business with them. 

When I got this information, I looked through the list of accounts 
and I found I had only tiwo Sun Oil Co. stations. I looked at my 
list of customers, and I don’t call on any Sun Oil stations, and I asked 
my other salesmen and they said, “We can’t get any business out of 
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them. Why bother? Why waste your time.” They go to someplace 
where they can get not only the brake business, which is a part of 
our business, but also the business that goes along with it, which adds 
the cream to the cake. 

Mr. Roosevett. Is that because Sun Oil handles the brake operation 
sales? 

Mr. Zaxartn. No, they don’t have a brake operation. I think 
they frown—that is my opinion—I don’t see many Sun Oil stations 
where we do business. They don’t seem to do as large a repair busi- 
ness. I think it is frowned upon. They want to get. them in for a 
grease job, oil change, fan belt and what-have-you and get them out. 
They don’t want their stations cluttered with major repairs. 

Mr. Rooseveur. It might interest you to know that in the State 
of California there is a new 5-year contract, which has been put out 
for the dealers, in which they are subject to a clause if they do too 
much business of that kind. So obviously there is an effort to dis- 
courage that. 

Mr. Zarkarin. That is the impression I have gotten. Iam out. As 
one of the fellows says, he is a working salesman, and so I am. I 
am out knocking on doors all the time, too. 

Mr. Roosevetr. Previous witnesses have testified, and I would like 
to have your experience, that many of the oil companies have gotten 
into the TBA business through this consideration. 

Mr. Zaxarty. From what I have seen in the New York area I 
haven’t seen too much of parts. I feel that it is coming because that 
would be the next progressive step, the most. logical step for them to 
take. If they are selling one thing, they might as well drop the other 
thing off at the same time, and that is the thing that concerns me 
most of all, where are they going to stop? If we can’t stop them 
here at a simple point here, will they come and encompass our entire 
business and put all of us out of the picture, and that is the fear that 
I have and that is the fear that brought me down here. 

Mr. Roosrvett. Do you have anything more you want to add? 

Mr. Zaxartn. No, basically that is what I had to say, unless there 
is something you would like to know and I would be happy to try to 
answer it. 

Mr. Roosrverr. In other words, it wy! always just the threat, if 
[ gather from your testimony correctly, of a total cancellation of the 
the total franchise, but it is the almost ai ully important, and equally 
effective use, of what might seem to be minor things, but would be 
all important at the time they came up. 

Mr. Zaxartn. That is right. 

Mr. Roosevetr. Isn’t it true that it is the practice in many instances 
for the oil company to give free new station paint jobs and stuff of 
that kind to the station dealer ? 

Mr. ZaKartn. Well, I own the building that we are in and we have 
a few people living above our store and if they complain about some- 
thing going wrong as far as the stairs or wh: at have you, I have got 
to repair that. Thi ut is part of my property; it is my property. “Tf 
it is the oil company’s property, then they should maintain it and J 
understand. There, again, I don’t know, but I understand it is in 
their contract that they will maintain their stations because I have 
never seen an oil company’s contract. 
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Mr. Roosrverr. That would be easy, of course, to make that point. 
The oil company might say we won't do it tomorrow, we will do it 6 
months from now. 

Mr. Zaxarin. That is right, keep putting off, putting off, putting off. 

Mr. Roosrveur. I believe in your statement you mentioned a Texaco 
station in which you did approximately $700 worth of fan business 
and hose business in 1956. 

Mr. ZaKartn. Yes, sir. 

Mr. Roosrvetr. I think you stated in 1959, when the station was 
changed to a Gulf station, you lost the business. Could you give me 
the name or would you rather do it in confidence, of the service sta- 
tion operator and the address of the station ? 

Mr. Zaxartn. I could give you that information. 

Mr. Roosrvett. If you ‘mark it that you want it to be confidential— 

Mr. ZaKkarin. Yes, sir, because I asked the particular person for 
an affidavit and he ran away from me. He just won’t come near me 
with a 10-foot pole. He said, “See what I need in my stockroom,’ 
and then goodby. 

This was also in my statement about this Esso dealer who I had 
convinced, I said they are not going to do anything to you. 

Mr. Roosrtvetr. You give us the name. 

Mr. ZAKarIn. Yes. 

Mr. Roosevert. In these particular instances, are there any exam- 
ples of what pressures were put on them by the Gulf or Esso Co.’s? 

Mr. ZaKarrn. In our particular area, we find there are four problem 
children as far as the oil companies. That is Sun, which is almost 
impossible to do business with; that is Gulf, that has their own parts 
oe as far as TBA in each of the counties. They have one in 

Brooklyn and one in Queens and one in Nassau and one in Suffolk. 
Mobil gas and Esso, with Texaco in our area, they have a deal set up 
with Firestone. It is suggested they buy from Firestone. The same 
— with Shell, but we have been able to overcome that and we 
have been able to, maybe by salesmanship, oe by the fact that we 
are available at short notice, because in our area we have four trucks 
running. It is all quick delivery. Even if there | is a chap in Brook- 
lyn needs something, he can get it in 3 or 4 hours, and that is a dis- 
tance away from us as far as time goes. So we can give them the 
service, and there hasn’t been too much pressure applied to those 
people in our area. 

Amoco the same way. They don’t bother us too much with TBA, so 
we have been able to get our oil filters, hoses and chemicals into those 
stations. 

Mr. Roosrveir. So I take it from that statement, where the pres- 
sure isn’t too great you do business and, therefore, given the oppor- 
tunity, the independent businessman chooses to do business with you. 

Mr. Zaxartn. If I can lock horns with them on an item, I can beat 
them. I can give them service and the things they cannot get. 

Mr. Roosever'r. What about price? 

Mr. Zakarin. In some instances I can meet them in price; in some 
instances they will kill me. 

For example, consider antifreeze. I went out of it entirely. They 
were selling it for $1.68. Two guys would get together and buy a 
carload. We discontinued it. 
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Considering batteries we couldn’t do a job with it, so it is slowly 
dying a miserable death. Actually I said we are specialists. We have 
stayed to about 12 lines. So despite the fact we have lost business, we 
have been able to pick it up someplace else. 

For example, we have done well with oil filters, although we don’t 
sell many to gas stations. I was fortunate enough to go to the State 
police and sell them a bill of goods on my oil filter. They give me a 
large size business from six State trooper barracks in New York State. 
So we have been able to pick up other places to continue to have our 
business grow. We have looked for other avenues to get our busi- 
ness, rather than only the gas station, because we feel that we are 
slowly losing ground on the ones that the TBA pressures are con- 
nected. 

Mr. Roosevetr. Now, of course, in order that the record be straight, 
if pressure was not exercised there could still be the possibility that 
two people could get together and buy a carload and if they could beat 
you legitimately that way, you would consider that to be fair competi- 
tion. 

Mr. Zaxartn. As a matter of fact, one of my customers said, “I will 
buy my antifreeze from somebody else this year.” I asked what price 
are you getting, and he told me, and I said, “If you didn’t buy from 
the oil company, you would be a fool.” 

There are 12 jobbers in my local area. As I said, we have worked 
hard and our business is growing each year. 

Mr. Roosrevetr. What I am trying to establish is that you are not 
asking for any special deal; you are asking for fair competitive 
conditions ? 

Mr. ZaKarin. That is right. 

Mr. Roosevett. Mr. Zakarin, under these circumstances have you 
any suggestions to make to the committee as to how to accomplish 
this? 

Mr. Zaxartn. I really haven’t given it a great deal of consideration. 
I have just heard recently about this divorcement bill you have been 
speaking about. It sounds to me like an excellent idea. It would help 
us a great deal. I don’t know whether it would help us to the point it 
is going to hurt the oil company. I don’t know what is in their mind, 
but I feel if we could slow them down so that they don’t step over the 
barriers and get into the rest of the business and actually put the rest 
of us out of business. There has to be some point where they can be 
stopped, because, as they stated in that National Petroleum pamphlet, 
the gas dealer is an independent dealer. Yet he is not—not when he is 
being forced in one way or another. Sometimes he will get fantastic 
deals as far as pricing. I can’t fight that. But when he is buying at 
the same level that I am selling to him and he is not getting the serv: 
ice that I can give him, then I feel that it is unfair. 

Mr. Roosrverr. Mr. Steed. 

Mr. Sreep. Mr. Zakarin, you named some oil companies who had a 
more lenient policy, and you did do business with their stations ? 

Mr. ZaKarin. Yes, sir. 

Mr. Sreep. If all the companies operated like the second group, 
would you be here complaining ? 

Mr. ZaKarin. No, sir, 

Mr. Streep. Would you be advocating divorcement ? 


pa 
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Mr. ZaKartn. No, sir. 

Mr. Sreep. Do you think you would get along with that all right? 

Mr. ZaKartn. Yes, sir. 

Mr. Steep. That is all, Mr. Chairman. 

Mr. Moore. I have no questions. 

Mr. Damas. No questions, : 

Mr. Roosevett. We want to thank you very much and we appreciate 
the time and the effort you have given us. 


Mr. Zaxarin. It is my pleasure and I appreciate the opportunity to 
be here. 


Mr. Roosrevett. Mr. Fred Blank, of Ocean City, N.J., is the next 
witness. 

Mr. Blank, if you are present, will you come forward, sir? 

Weare very happy to have you with us. 

Would you raise your right hand, please? 

Do you solemnly swear that the testimony you are about to give 
before this committee shall be the truth, the whole truth, and nothing 
but the truth, so help you God ? 

Mr. Hatrrenny. Mr. Chairman, Mr. Blank is a former dealer that 
one of our wholesalers was acquainted with and we asked him to come 
down here with his story. 


Mr. Roosrvett. Make yourself comfortable, sir, and then, if you 
would, give to the reporter your full name and your present address. 


TESTIMONY OF FRED E. BLANK, JR. 


Mr. Biranx. My name is Fred E. Blank, Jr., 622 Wesley Avenue, 
Ocean City, N.J., a former Sun dealer of Ardmore, Pa., for approxi- 
mately 10 years. 


(Prepared statement submitted by Mr. Blank follows :) 


My name is Fred E. Blank, Jr. I am a former Sun Oil Co. dealer from Ard- 
more, Pa., with approximately 10 years’ service. 

There have been many incidences in which Sun Oil salesmen have brought 
pressure to bear in regard to TBA products. Unfortunately, the dates and times 
have been lost with the passing of years. I will, therefore, relate as many of 
them as I can remember and know to be true. 

Within the past year Sun Oil salesman, Robert Sinclair, walked into my sta- 
tion, took out a window scraper and started scraping off TBA decals on the 
bulk windows. 

These decals advertised products such as Bardahl, Champion spark plugs, Anco 
blades and Fram filters. Upon asking Mr. Sinclair what he was doing he in- 
formed me that it was a new company policy to remove this type of advertise- 
ment from all stations. 

This same year, Sun Oil district manager, Mr. Kuipers and Mr. Sinclair, re- 
peatedly demanded that I remove all signs from my outside premises—such as 
fence, outer building and curb signs. These signs inform the public of the prod- 
ucts I sold and the services I performed. Signs, such as Bardahl banner, Bar- 
dahl oil rack on the gas island, wheel balance sign, Columbus shock absorber sign, 
Coca-Cola sign, Champion spark plug sign, and all other signs relating to my 
repair service. 

Many times Mr. Sinclair would say when looking over my TBA displays, 
“What is this?” or “What is that? Why don’t you take it off your shelf.” This 
related to preducts other than those sold by Sun Oil Co. It is a typical type 
pressure question used on me throughout the years. 

Tires were a big item in my station. Through salesmen and sales meetings I 
was always pushed into large tire orders. This always caused a heavy financial 
drain because of the quantity I had to buy in order to get a lower price per 
tire. These tires are Kelly Springfield tires. 
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An independent tire dealer by the name of Palmer Tire Co. solicited me for 
my tire business. He sold me the same Kelly tires for lower prices and no quan- 
tity demand with immediate delivery which I could not get from Sun Oil. Some- 
how Sun Oil Co. found out that Palmer Tire Co. was selling to Sun Oil dealers 
cheaper than they were. They brought pressure to bear. I later received a 
phone call from Mr. Somers, of Palmer Tire Co., that he would have to stop 
selling me the tires at our agreed price because of Sun Oil pressure to his com- 
pany. This would have meant to me the paying of higher prices for tires, which 
I considered a penalty. It took a lot of convincing to Mr. Somers in order that 
I might keep the prices he had originally set up. Mr. Somers can give this story 
in more detail than I. 

When I was preparing to go out of business in Ardmore a discussion between 
Mr. Pete Bamburger, a Sun Oil salesman, and myself came up as to the disposing 
of my TBA stock to the new dealer. Mr. Bamburger informed me that the new 
dealer would only be required to buy up Sun Oil TBA products. We had quite 
an argument over this. It made handling other TBA produets than Sun Oil 
Co.’s an extreme penalty. I then informed Mr. Bamburger that I was ap- 
proached to testify in Washington on just such matters. 

This is the reason for my letter to your committee. 

TBA is an important phase of our business, and I am happy to find this is 
being investigated ; however, it should not stop there for there are many other 
and greater pressures put on an oil dealer by the mother company. 

These include (and very important) the lease, rental raises, stamps, the 

spending of dealer’s money to put on a sales campaign, the paying for gasoline 
shrinkage (especially when on consignment) and the failure to allow the dealer 
to operate as an independent. 

This statement is absolutely true and I would testify to any and all parts 
thereof, and give my reasons for leaving my Sun Oil Co. station after 10 years 
of faithful service. 

Respectfully, 
FreD E. BLANK, 
638 Wesley Avenue, Ocean City, Nw. 


Witnessed this 30th day of November 1959: 

Oscar F. WELLS, Notary Public. 

Mr. Roosevetr. Is it my understanding that you are not a member 
of the wholesalers association ? 

Mr. Bianx. That is right, sir. 

Mr. Roosrvetr. And am I also correct. in my understanding that 
at this hearing you are willing to testify to your experience as a 
former Sun dealer for 10 years In Ardmore, Pa. ¢ 

Mr. Branx. That is right. 

Mr. Roosrvetr. That you have had other troubles with your then 
supplier ? 

Mr. Buanx. Yes, sir. 

Mr. Rooseverr. And possibly you might be willing to come back at 
a later time for discussion of those other problems which are not 
connected with TBA? 

Mr. Buank. Yes, sir. 

Mr. Roosrvetr. Would you care to go into, at this time, in your 
own way some of the problems you hs ad on TBA as a distributor for 
Sun Oil? 

Mr. Brianx. Yes, I think that many of the questions that I have 
heard today were a little hard for the supplier to answer. It would 
be better to come from our level. I originally organized the Sunoco 
Dealers Association of Malvern, Pa., which is defunct at the moment. 

Mr. Rooseverr. Not the members, but the association ? 

Mr. Bianx. Yes. There was reason for its being defunct, because 
we did not get the support of the fellows. They were too afraid of 
losing their lease, and that is the most important thing that I can say 
today. The lease is the whole weapon that the oil company holds on 
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a dealer. Nothing else. And I think there was only one Govern- 
ment organization that went into business to go out of business and 
that was the surplus that we had after World War II. So we fellows 
all want to stay in business. So when the lease is held over your 
head, it keeps you in line. 

Mr. Roosevetr. Why did you get out of business ? 

Mr. Biank. Because of constant harassment and haranguing on 
the part of the company. You can only let water drop in the center 
of your head so long and then you must make your move. 

Mr. RoosEvetr. Give me some examples. Those are general terms. 

Mr. Buanx. I have a lot of things, Mr. Chairman, that came into 
this. It is not all TBA, and I know you are mainly interested in 
TBA. 

Mr. Roostvetr. Try to keep more or less to the TBA matters, if you 
would. 

Mr. Bianx. With regard to TBA, we always had pressure when 
we had foreign products on the shelf, other than Sun Oil products, 
that is. They were asked: “What is this. Why don’t you get rid of 
it?” They were asked that constantly. I could name some of the 
products. 

Mr. Roosevett. I wish you would. 

Mr. Bianx. One of my recent and biggest objections from Sun Oil 
was the handling of Bardahl, which is an additive that is nationally 
advertised. I was demanded to take it off my island. 

You ask how we are harassed by the company. In some of this 
testimony before—I am not a good speaker, as you can see, I have a 
lot of “ah’s” in there. 

Mr. Hatreenny. Relax and take your time. 

Mr. Roosrvetr. When you say “the company,” Mr. Blank, I pre- 
sume you don’t mean the president of the company with whom you 
were dealing. 

Mr. Buanx. Well, we have chain of command. You must deal 
with the man you call the salesman, and the district manager does not 
want to talk to you unless you talk tothe salesman first. 1 don’t know 
how he gets his title “salesman” because he is just an order taker. We 
are sold by other salesmen in the automotive business who present 
their product and show its qualifications and how we can make money 
with it, whereas with the company they come down and take out the 
pad and start writing. 

Mr. Roosrvetr. Can you give us the name of the particular sales- 
man you are talking about ? 

Mr. Buanx. Yes, sir. Robert Sinclair is the salesman or was the 
salesman in my district at the time. That job was taken over by Pete 
Bamberger. 

Mr. Roosrvetr. Now before we get to Pete, let’s stick to Sinclair 
for aminute. What kind of things did he do? 

Mr. Buanx. Mr. Sinclair would always inventory shelves; that is, 
inventory them as to what products were up there, and would ever 
so often ask me “What is this? Does that stuff sell? Why don’t 
you get it off your shelf?” That was constantly. 

He was the one; and Mr. Kuiper, the Sun Oil district manager of 
the Malvern district, demanded that I take Bardahl off the island. 
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I sold a lot of Bardahl in my time because I believed in it. I saw it 
work. My customers believed in it and they came and asked for it. 

Mr. Roosevetr. What year was this that they asked you to take 
Bardahl off? 

Mr. Buanx. This is in the past year, in 1958 and 1959. I have had 
those statements told to me. As a matter of fact, I can’t prove this. 
It is the first year I didn’t pass a station inspection. I passed every 
inspection. I have certificates for every one. This was the first 
year. Two items: Bardahl on the island and a refusal to paint my 
curb white. They were always black. 

Mr. Roosevett. Have you got a copy of the thing which says Bar- 
dahl on the island was one of the reasons you didn’t pass? 

Mr. Branx. I know the condition of my station on each inspection. 
I know the time and effort it takes to put it in its condition. I know 
what the oil company wants. Ten years you havetodothat. I knew 
the condition that station was in the day they walked in there, and I 
know I don’t pass the inspection. I can’t say I have proof. That is 
the thing that has to be brought out, too. 

Mr. Sreep. How do you find out if you passed inspection ? 

Mr. Bian. You get a certificate, for the ones that pass inspection. 

Mr. Sreep. You get that if you pass. If you failed, what do you 
get, what are the consequences you suffer for failing? 

Mr. Buanx. The consequence—well, you are tagged a dirty dealer 
if you didn’t pass inspection. 

Mr. Streep. By whom ? 

Mr. Branx. By way of the grapevine, let us put it that way. And 
that is one other point I would like to clear up, that anything and 
everything that happens around in our business in relation to a dealer 
and the company is verbal. I tried to force a meeting one time in this 
year of 1959 with my district manager, where I took along with me 
a witness on my behalf. 

When I arrived at that meeting the district manager was there with 
the salesmen, the two men that I mentioned. I came in with my man. 
I wanted my man to witness what went on so as to help me in any 
way that he could to even the sides up, because when you are sitting 
there with two against one, it is hard odds. 

Well, the meeting was refused as soon as I got in and they saw the 
other man. The other man happened to be my accountant, who had 
been handling my books for 10 years, that was one of my reasons. 
To show my financial picture, he would go over them time and time 
again to check them, and that is all; the rest of the business had 
nothing to do with him. 

Well, I was prepared to tell the district manager everything out in 
the open and aboveboard, and I asked what harm there could be by 
having this man sitting there, but we were still refused. 

And I said that if there was something he should not hear I could 
not blame them for not letting him in. There was not, but still he 
was refused. 

Mr. Roosevett. This is Mr. Kuiper that you are talking about? 

Mr. Buank. Yes. 

Mr. Roosevert. When did you actually have to sell your business? 

Mr. Buiank. Well, let me see. You and I know that you cannot 
sell goodwill when you go out of business. I had built the business 
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up from the ground. I sold the dealer only what he would take when 
I went out of business 

Mr. Roosrvertr. You liquidated your business? 

Mr. Buank. Yes, sir. 

Mr. Roosrvetr. That was when ? 

Mr. Buanx. In this year, 1959, I believe October 1 was my last day. 

Mr. Roosrvetr. Now, do you remember an instance where Mr. Sin- 
clair, who was, I believe, a Sun Oil salesman, walked into your sta- 
tion—and I think this is in your statement : 

Within the past year my Sun Oil salesman, Robert Sinclair, walked into my 
station, took out a window scraper and started scraping off TBA decals on the 
bulk windows. 

Mr. Buanx. Yes, sir; and I was very indignant over it. 

Mr. Roosrvett. Isn’t that destroying something that is, in essence, 
your property ? 

Mr. Buanx. That is advertising which advertises products that I 
sell, advertising helps in selling products, and you don’t sell them if 
you don’t advertise. 

Mr. Roosevett. What excuse did he give? 

Mr. Buanx. I asked that question and he said there is a new com- 
pany policy. 

Mr. Roosevett. To destroy the advertising of someone else’s 
product ? 

Mr. Bianx. He wanted the windows cleared. 

Mr. Roosrvetr. Of products not sponsored by Sun Oil Co. ? 

Mr. Buank. That is right. Now, in that line, they made us take 
signs down relating to other products, even a Coca-Cola sign. When 
I left, that sign was still back of the building. 

Mr. Roosevetr. Did he say, “You have got your window so full of 
junk nobody can see that this is a Sun Oil Co. station” ? 

Mr. Buank. Well, there was room for six more decals, there was 
space for them, and the windows were not full of junk. 

Mr. Roosevett. Was there anything in your lease requiring that you 
keep so much of your window clear or keep it all clear ? 

Mr. Bianx. Not to my knowledge. 

Mr. Roosrtvetr. What I am trying to do is to find any reason where 
he could legally hold you to something; but if you had not agreed to 
do it—you did not see in any part of the contract that this was part 
of your obligations ? 

Mr. Buianx. No; and he just said that it was a change of policy, that 
there was a change in management when Mr. Sparks left, and since 
then there had been some changes in service station ways of doing 
things, changes to us dealers from the company. 

Mr. Roosevetr. With relation to both the district manager and 
Mr. Sinclair, were you ever told to remove certain signs outside of 
your premises ? 

Mr. Buanx. Yes. 

Mr. Rooseve.tt. What were you told? 

Mr. Buank. I was told to take off Bardahl signs, which was a ban- 
ner which I had neatly on the fence, out near the road. It did not 
block anything; Champion Spark Plugs, Columbus Shock Absorbers 
signs, which were on a post up in the air. They are not large signs. 
Also we had wheel-balancing signs. 
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Mr. Moore. May I ask the chairman to yield? 
Mr. Roosrvetr. Surely. 
Mr. Moore. Did Sun Oil Co. provide you with a product similar to 

Bardahl ? 

Mr. Buianxk. Years ago we had what they called Suntune, but it 
never was advertised and you put that into the crankcase, and Bar- 
dahl was always advertised, and you put it down into the venturi of 
the carburetor. 

Mr. Moore. When you were requested by Sun Oil Co., as you said, 
to pass the inspection and asked to remove the advertising on products 
such as Bardahl, was Sun Oil Co. attempting to merchandise similar- 
type products through your station ? 

Mr. Bian. Not to my knowledge. 

Mr. Moore. These other items with respect to which the decals and 
so on were removed from your station, do you recall any instance 
where there were items similar in nature to those which Sun Oil Co. 
was attempting to merchandise through your station ? 

Mr. Bianx. Well, I would say two of the items Sun Oil Co. did 
merchandise, one was Champion Spark Plugs and one was 

Mr. Moore. Did they ask you to take the signs down on Champion 
Spark Plugs? 

Mr. Bian. Yes, sir. 

Mr. Moore. Even though they were selling them to you? 

Mr. Buank. Yes, sir. 

Mr. Moore. Does that make sense? I mean, why? What was the 
reasoning behind that ? 

Mr. Bran. The way I got the answer; it was a new company 
policy. 

Mr. Moore. In other words, they took even the decals off the win- 
dow that advertised their own products that they were putting in 
that station ? 

Mr. Biank. They did not put those signs up. The Champion 
Spark Plug signs were generally put up by the Champion Spark Plug 
salesman to plug sales. 

Mr. Moore. Yes; I understand your testimony to say that, but I 
now draw a conclusion that the decals that were removed from your 
windows also included some items that were merchandised by them 
through your station. 

Mr. Bianx. That is right. 

Mr. Roosrverr. If you would yield 

Mr. Moore. Yes. 

Mr. Roosrveitt. Do you happen to know whether Sun Oil Co. was 
getting a discount or an override on Champion Spark Plugs? 

Mr. Bran. Anything I could say would only be surmising, sir. I 
have no actual proof and no knowledge. I just go on the theory. 

Mr. Roosevetr. Does Sun Oil Co. do any active work or take action 
to promote them ? 

Mr. Bianx. They write the order up for us. 

Mr. Roosrvett. Yes. Do they do any promotional work, do they do 
any advertising for Champion Spark Plugs, anything of that kind? 

Mr. Branx. Yes—well, when Champion puts out a pamphlet, it 
goes to the supplier and we have them passed along and we have them 
because you have to have the charts for the different cars, to see what 
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plugs to use, so they do give us the advertising materials and usually 
there is a decal in there, ‘also, which we put up for advertising. 

Mr. Roosrvetr. And you do not know whether they get a discount ? 

Mr. Brianx. I would not be able to tell you. I could tell you that 
I could buy them cheaper around town than I buy them from Sun Oil 
Co. Ican buy tires—now, there is a subject, Kelly tires 

Mr. Roosevetr. Well, let us go into that a little bit. I notice that 
you have that in your statement. 

Mr. Branx. Kelly tires are handled by Sun Oil Co’s TBA de- 
partment. I did a good job with tires. It was a big profit item with 
a gasoline station. 

‘Now, I found that I could buy the same Kelly tires around town 
cheaper than from Sun Oil Co. With Sun Oil Co. I had to buy 25 
tires to get the best deal, which would of course tie up quite a bit of 
money until they were sold. 

Mr. Roosevett. Where around town would you get these tires 
cheaper ? 

Mr. Bianx. I had a dealer at one time, the Eppy Tire Co. and most 
of the tires that I purchased were from the Palmer Tire Co., headed 
by Joe Somers. 

Mr. Roosrvetr. All right. How was it a better deal? 

Mr. Biank. Well, cheaper in price. There are three grades of 
tires; your best tire, first-quality tire, 1 replacement line, and what we 
call a third quality, or economy tire. Just speaking on an average on 
the middle tire, I could save approximately $2 a tire over Sun Oil 
Co.’s best price. 

Mr. Moore. And their best price, of course, was when you were 
buying in quantity ? 

Mr. Birank. Twenty-five and up. 

Mr. Rooseverr. Did these other people require the same quantity ? 

Mr. Branx. There was no quantity requirement. 

Mr. Roosevetr. You got the same price from Sun Oil Co. but you 
would have to invest in or have a higher inventory by buying from 
Sun Oil Co., but you didn’t get a better price ? 

Mr. Buanx. That is right. Also, which is very important, is de- 
livery. If you have a customer who wants a tire, he wants it then. 
He doesn’t want it next week. He has a blown-out tire and he might 
just. need one tire. 

There is a vast amount of tires that you would have to stock be- 
cause of sizes, black or white wall, nylon, or conventional—so many 
that the average small dealer just cannot stock an adequate stock of 
oe tires, just because of the number of sizes. 

I don’t know, but I think there were 50-some sizes, maybe more 
now. Well, if I took a 25-tire order, invariably I would get an order 
from a customer for a tire that is not in that group, and so I had to 
seek a supplier locally, which ended up with my dealing with Palmer 
Tire Co. because I could get same-day service, where I would have to 
wait with Sun Oil Co. as high as 10 days. 

We had a week-to-week delivery. I would not want to oun 
you, but if you put your order in a few days before that delivery v 
coming in, it could not be processed in time and so you would have ‘ 
wait until the following week to get that delivery in and then, because 
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that was a special order and you only needed 2, 3, or 4, you paid the 1 
to 10 price, which was a higher price for those same tires. 

I always argued that point with Sun Oil Co., asking them to change 
their system and to go by the volume that we bought for a year. That 
would be another way if they wanted to give a difference for high 
volume, so that the small man would still have a chance to get his 
tires. 

So, I could get the same tires at a better price on the same day 
from Palmer. Delivery is a very important thing with us fellows. 

Mr. Rooseverr. They could not keep this deal secret very long. 
What happened when Sun Oil Co. found out what you were doing? 

Mr. Buanx. I lined up a few friends in my business. They were 
Sun Oil Co. dealers, I got them fixed up with the same deal on tires. 

Well, somebody was dumb enough to leave an invoice on the top 
of his desk when the salesman happened to come in and there was 
the name spelled out very clearly, Palmer, and the salesman picks it 
up like that [indicating], right up off the desk. 

We did not have privacy. Our desks were looked over pretty well 
for foreign literature, and so this was just picked up and the word 
got back to Sun Oil Co. about Palmer selling tires cheaper than Sun 
Oil Co. 

I received a phone call from Joe Somers. He said, “Fred, I will 
have to pull this deal back. I am giving up.” 

And I said, “Why, Joe? I worked hard to get this deal with you. 
I could use the extra money.” 


Well, he said, “I am getting pressure from Palmer Tire Co.,” and 
so then I 


Mr. Moors. Excuse me, you said Palmer Tire. Did you mean 
Kelly-Springfield ? 

Mr. Buianx. The pressure was put on Palmer by Kelly-Springfield 
who told them Sun Oil Co. was giving them the pressure. 

And so I begged and pleaded with Joe not to pull the deal back 
and I attested that it was not I who was foolish enough to let an in- 
voice sit on top of my desk. And so Joe finally considered, and I 
still had that better deal when I left. 

r. Roosevett. What pressure, if any, was put directly on you? 
Was there any ? 

Mr. Bianx. They did not know I was buying from Palmer. It was 
not I who developed the information. 

Mr. Roosevett. What did they do with the fellow who had that 
invoice? 

Mr. Buanx. Well, if they did anything to the fellow with the in- 
voice, where the invoice came from, I cannot speak to that. 

Mr. Roosevert. It is my understanding from your statement that 
when vou were making arrangements for the new dealer to take 
over, the Sun Oil Co. salesman—Bamburger; is that the name? 

Mr. Brank. Yes. 

Mr. Roosrverr. He told vou that the new dealer would only be 
required to buy your Sun Oil Co. TBA products, but that when vou 
told him that you were possibly going to testify down here, the deal 
changed: is that right? 

Mr. Brank. That is right. 
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mrs Roosevetr. How? What happened? Tell me in your own 
words. 

Mr. Buanx. I had asked my Sun Oil Co. salesman and district 
manager—lI said that the only thing I had asked about, going out of 
business, was to see that I was Noubit out properly. 

This is another weapon. If you are not bought out properly, you 
have to take this TBA, your equipment, and eddle it, or you leave it. 

And when you have to peddle it in the eae of your car, your price 
drops terrifically. As a matter of fact, there were some items that I 
did have to peddle, but that was in the equipment line. 

Mr. Roosevett. Did you make any money in this station ? 

Mr. Bianx. Did I make any money ? 

Mr. Roosevert. Yes. 

Mr. Briank. Yes, sir; I like the business. 

‘ Mr. Roosrvett. In other words, in your business you were not 
ailing. 

Mr. Bianx. No; I can show that I was getting ahead every year 
but last year. 

Mr. Roosevett. Do you feel that if the oil companies were not 
allowed to sell these TBA products, you would have been able to 
make as good a deal with customers and get a good profit and main- 
tain a good price for customers ? 

Mr. Buanx. Because I was able to buy Kelly tires cheaper than 
from Sun Oil Co., I could sell them to my customers cheaper and 
make the sale, not have the sale walk away to someplace else. I could 
take that extra $2, which would make the difference of a decent sale, 
and pass that on to the customer. 

I could actually sell him tires cheaper than I could under the Sun 
Oil Co. price setup. My opinion is divorcement, completely. 

And t have one more opinion that would help divorcement and 
maybe not even make divorcement so important, and that is to have 
these stations set up on a buying deal with the dealer. 

I realize every dealer is not a capable businessman, every man that 
they select. I have put a lot of thinking into this, how the small 
service-station dealer could be helped. I know that the oil companies 
spend a lot of money for the ground and for putting up the buildings, 
but if they would set the dealer up on a buying basis with a pro- 
bationary ae to see if he is a qualified businessman and then any 
rent paid before that would go toward the sale, it could be accom- 
plished that way, and then a man is an independent dealer. 

We are not independent dealers as we stand for this reason, that the 
lease is always over our heads. 

Mr. Roosevetr. That interests me very much, your suggestion, be- 
cause—and I think that this is what Mr. Steed brought up this morn- 
ing, that there may not be available today the capital for the building 
of necessary number of stations or the kinds of stations that an oil 
company might need for the distribution of its products and that 
capital is only available to the oil companies for themselves. 

Your suggestion is that the oil companies be allowed to go ahead 
and build the station, go ahead and put an independent in that sta- 
tion and then have a probationary period and if he makes good in 
that. station, then out of the profits of the station he be allowed to 
buy it so that eventually he will completely own it? 
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Mr. Buank. Yes, sir. 
Mr. Roosevetr. And therefore you would have answered the need 
of the oil company to be able to have the station initially, to get it 
built and operated and at the same time it should give them an out 
which would eventuate into the independent businessman, the indi- 
vidual dealer having it. Do I understand your suggestion to be that / 

Mr. Buank. Yes sir, about that. 

Mr. Roosevetr. Any questions, Mr. Steed ? 

Mr. Sreep. Mr. Blank, did you have a company-owned station 
under lease / 

Mr. Buank. One was company-owned that I had under lease and 
one—I had two at one time—one was what you call lease-on-lease 
deal, which was later sold to the Sun Oil Co., so that it ended up 
that I had one. 

Mr. Streep. Were these lease contracts in writing ? 

Mr. Branx. The lease—do you mean the lease I had ? 

Mr. Streep. Yes. 

Mr. Bianx. Yes sir. 

Mr. Streep. Did you ever read the terms of it ? 

Mr. Bian. Yes sir. 

Mr. Sreep. Did it have any proviso in it to permit the company 
representative to come into your place and tear signs off your win- 
dows, read your correspondence or otherwise make himself at home 
around there without your permission 4 

Mr. Bian. I never saw that, sir. 

Mr. Streep. Had you read the contract closely enough to know such 
authority was not in it / 

Mr. Brianx. I cannot remember all the words of the contract. I 
know the contract stated I was responsible for the condition of ‘the 
building. 

Mr. Sreep. Did you ever remonstrate with the man for taking 
such liberties around ee place of business ? 

Mr. Brianx. Oh, yes, I did, constantly when things would happen 
like that. 

Mr. Sreep. And what would be his attitude? Did he ever tell you 
the company had a right to do these things? 

Mr. Brianxk. I was told many a time, and I’m not saying once, 
many times, if I didn’t like certain things that I protested against, I 
knew what I could do about it. 

Mr. Steep. How many years lease at a time did you have? 

Mr. Branx. One year, sir. 

Mr. STeep. How many times did you renew it? 

Mr. Buanx. The lease was automatically renewable unless termi- 
nated by either party on 30 days notice from anniversary date. 

Mr. Sreep. How long had you been connected with the company 
when you terminated ? 

Mr. Biranx. Approximately 10 years, sir. 

Mr. Streep. Did your business show an improvement through these 
10 years? 

Mr. Brian. Yes it did. 

Mr. Srrep. Did you get any complaints about your ability to in- 
crease the volume or about these other things that you mentioned ? 
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Mr. Buanx. There was, always, on our operation, continual haras- 
sing ; 

Mr. Steep. When you decided to sell out, was it your own decision ? 

Mr. Biank. Yes, sir, it finally was my decision. 

Mr. Sreep. And you notified the company you wanted to sell out / 

Mr. Brank. Yes, sir. 

Mr. Sreep. Did they cooperate with you in making a successful deal 
with the other operator ? 

Mr. Brank. Yes, they did, in the reverse procedure. They brought 
in a totally new dealer on me. I had asked if they would give me the 
consideration, because I gave them plenty of time, I did not hold them 
to 30 days, I gave them as much time as I could, 3 months or over 
notice, if they would pick an experienced dealer, that is, the only 
thing I asked, to pick an experienced dealer who could use some of 
my equipment. 

‘So, they held this dealer away from me until exactly within 10 
days, or 2 weeks before I was due to get out of there, they never 
brought this dealer around. So I thought something was wrong, here 
I was, going out of business and I had not seen this new dealer yet 
and it just looked like a sellout to me, and so I insisted that the dealer 
be brought out, and when I insisted that the slip with all of these 
items on it be brought down, so they brought it down and all he would 
say was no, no, no, no, to all of the items that the dealer did not want 
and that led to another argument which led to me to close my gas 
station for 2 days straight ‘and we pumped just enough gas so that 
they could not say that the station was abandoned, that is in the con- 
tract, sir. I would never have closed the station because I have an 
obligation to my customers, who think well of me in that area. 

Mr. Steep. Did you buy out a dealer when you started ? 

Mr. Bianx. No, sir. I opened a brand new business in the first one. 
In the second one I bought out a dealer but I only had that 14 months. 

Mr. Roosrvetr. Any questions, Mr. Moore? 

Mr. Moore. The lease between you and Sun Oil Co., you say that is 
the lever they have over your head ? 

Mr. Bian. Yes, sir. 

Mr. Moore. Can you testify as to the specific provision you allude to 
when you say that they used it to their advantage, because if you can 
I think that we would like to have that. 

Mr. Branx. As I said, everything that comes to us fellows is verbal, 
nothing can actually be proved in black and white. 

Mr. Moore. Then the lease is not the important thing, is it? 

Mr. Bianx. To us it is because if the lease is not renewed the next 
year, then we are out of business. 

Mr. Moorr. W ell, aren’t these long-term leases usually ? 

Mr. Buank. No, sir, 1 year. 

Mr. Moore. Have you asked the Sun Oil Co. fora longer lease ? 

Mr. Bianx. I tried to get longer leases and they would not give 
them to me, or any dealer that I know of. 

Mr. Moorr. The lease itself on its face would not substantiate a 
charge that it is used as a lever against you, there would be nothing 
incriminating on either party in that lease ? 

Mr. BLANK. No, sir. 
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Mr. Moore. So the threat of no renewal was probably the biggest 
weapon against you ? 

Mr. Branx. That is right. 

Mr. Moore. What business are you in now’ 

Mr. Buanx. Real estate business. 

Mr. Moore. Are you a volunteer before this committee or by sub- 
pena ? 

Mr. BLank. I ama volunteer, sir. 

Mr. Moore. Are you underwriting your own expenses for your tes- 
timony here today ? 

Mr. Buank. I am not being paid to come here. 

Mr. Moore. You are underwriting your own expenses ? 

Mr. Buanx. The whole expenses of coming here ? 

Mr. Moore. Yes. 

Mr. Buank. No, sir. 

Mr. Moore. Well, isthis committee paying any of your expenses? 

Mr. Buanx. They are taking care of my transportation. 

Mr. Moore. This committee is? 

Mr. Bianx. Yes, sir—not this committee here, this agency, ASIA. 

Mr. Hatreenny. We are paying the transportation. 

Mr. Moore. I see. Thank you. 

Mr. Roosrvetr. Mr. Blank, I want to go back to that subject mat- 
ter of a minute ago, about the possibility of your having the right 
to buy the station through operating profit after the company had 
built it. 

In fairness, there would have to be some kind of a provision also, 
however, to require you to stay in that business, stay with the com- 
pany for a reasonable period of time. 

Mr. Buank. Yes, sir. 

Mr. Roosgvetr. Otherwise, the company’s investment can go down 
the drain pretty quickly if after you bought you could skip to some 
other company, so there should be a reasonable provision ? 

Mr. Bian. Yes. I should believe that we should handle the prod- 
ucts that the company manufactures, but I do not think that they 
should wholly demand—especially on the oil end of it—we are talking 
about if they did not handle the TBA also, and the gasoline—I think 
we should be obligated there because, as you said, they put out the 
money to select the location and they should have that consideration. 

Mr. Roosrve.r. Would there be much relief to the dealer if we took 
the first step of TBA divorcement ? 

Mr. Buank. That would be helpful, sir, but that is not enough. 

Mr. Roosrverr. But the psychological effect would be considerable, 
would it not? 

Mr. Bianx. It would be. 

Mr. Roosrvetr. In other words, you would be delighted to be in 
this business if all the companies were good companies and if we took 
the first step to show them that we meant business, maybe they would 
wake up and be good boys and perhaps we would not have to take the 
second step and ‘there would not be a need for that legislation. 

Mr. Brianx. If I could be an independent businessman, I would 
still be in business today, if I could be an independent businessman. 

And I classify an independent businessman as a man who makes his 
own decisions, win or lose. 
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Mr. Moore. If I may interrupt? 

Mr. Roosevetr. Yes. 

Mr. Moore. Let me ask you, were you in a position that you started 
into this business from scratch? I mean, you did not have capital of 
your own ? 

" Mr. Buanx. I had approximately $5,000 when I first started, and 
I had to borrow a little more, and that is the way I started in business. 

Mr. Moore. $5,000 to accumulate inventory and so on? 

Mr. Bianx. For inventory, and Sun Oil Co. demands that you have 
$2,000 against your credit, or you don’t have credit with Sun Oil Co. 

Mr. Moore. Outside of the station itself, do you know how much 
investment Sun Oil Co. had in the station ? 

Mr. Briank. I don’t know, exactly. I know that their expenses 
average, average station, would run $50,000 to $100,000 today, depend- 
ing on how much they paid for the ground and so forth. 

Mr. Roosevetr. Does counsel have any questions ? 

Mr. Mrrcneti. Mr. Blank, I have one line of questions. Are there 
any company-owned stations in your vicinity that have their own com- 
pany manager, or are they all leased or independent stations? 

Mr. Bianx. There are some company-owned stations. They are 
in an extreme minority, and that all came about because of pressure 
down here in Washington, whatever laws they made. There were 
more originally when I came in with Sun Oil Co., but they were put 
in dealers’ hands. 

Mr. Mrircuett. Do you know whether those company stations make 
money ¢ 

Mr. Bianx. In my opinion, and I worked in them before I started 
off, those stations I would say lose money, a lot of them, because of the 
over amount of help that they put on because they are training sta- 
tions, they train their personnel there. 

The main thing that I held against the company stations, even with 
gas wars, the company stations always undersold the dealer. I re- 
member when gas was a flat 25 cents a gallon anywhere you went, but 
Sun Oil stations were selling at 24.8, always underselling. 

Mr. Mircueu. It is a continual threat, even though they don’t 
always do it, is it not ? 

Mr. Buanx. Well, I had a man that made a bet of a pack of ciga- 
rettes, a small wager, where he had a receipt showing me where he got 
5 gallons of oil for $3, and I cannot buy 5 gallons of oil for $3 from 
Sun Oil Co., and I reported that to the company. I did not hear any- 
thing further. Things like that happen, but that was just one case 
where it was proven to me, 

They are directly in competition with ourselves. The big issue 
today is stamps. And it was brought out, Mr. Roosevelt, it is some- 
thing that is just gaining momentum and I particularly don’t like it, 
and did not like it while I was in business. : 

Now that I am out of the business, I don’t have to worry about it, 
but the biggest thing today is stamps. The dealer underwrites the 
whole cost of the stamp program and if the rents were not reduced— 
as a matter of fact, the rents on the average are raised, the rent struc- 
ture was just changed in all of our stations. 

Mr. Roosevetr. Were you required to carry the stamps? 
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Mr. Buanx. My personal self, I was not pushed. I was subjected 
to it because I had an Esso station just one-half block away that did 
handle these stamps, but I have a boy friend whose dealer threatened 
his lease, and it got so bad that he took it downtown to Sun Oil Co., 
and they said, “We will straighten it out,” and he still has that sta- 
tion; but things got so bad that they brought down a sworn state- 
ment, he wanted to divorce himself from Sun Oil Co. just because 
he did not want to sell stamps—that name I could give you. Of 
course, I do not have his authority. If you need it, and if you think 
it should be confidential, I will give it. 

Mr. Moorr. Mr. Blank, in your association with Sun Oil Co., what, 
if anything, good occurred between you and the company ? 

Mr. Buiank. Well, I guess I made a couple of dollars. I am not 
saying that Sun Oil is all bad. 

Mr. Moore. No; and I do not mean by my question to make a 
charge against the Sun Oil Co. Iam considering just the relationship 
between you and Sun Oil, and that is the reason I propounded the 
question in that manner. 

Mr. Buanx. I told them of many instances—I tried to tell the 
automobile dealers association of the things that happened through 
Sun Oil Co. I do not say it is all bad; if it were I would not have 
stayed 10 years. It is just that there are certain conditions that 
should be corrected, and once they are it will be a beautiful business. 

Today the average man runs a 25,000- or 30,000-gallon station, and 
many are under that gallonage, but you cannot make a living selling 
gas. You cannot do it; you will go bankrupt if you try—selling gas— 
to keep up your business. Gas, oil, lubrication—you have to take 
on other items, and that is where the jobber comes in. He shows us 
items that will bring up a good profit picture, and it is simple work 
that we can do with the minimum amount of knowledge and without 
endangering the customer’s car, mufflers, shock absorbers; of course, 
the major companies are not in that business. 

However, I understand that they are going into the tune-up busi- 
ness and so forth. 

Mr. Moorr. With respect to that, has your experience been such 
that at any time during your relationship of 10 years with Sun Oil 
Co., in which you used Sun Oil Co., were those courtesies ever ex- 
tended to you specifically, in the relation between you and the com- 
pany, say in a gas war, what actually occurred ? 

Mr. Buank. Well, the gas war, that is a whole new subject, and we 
had some battles on that, too, where they would draw a line and on 
that side of the line they bought gas 1 cent cheaper, the same gas, 
same company, same tanks, and they drew that line like this [indi- 
cating] and if the line went down the middle of the street—it didn’t 
go both sides, and this happened many times, and I fought the method 
of subsidizing—or the consignment program, and I also fought the 
method that they used insofar as gas when it dropped underground, 
and it was measured, and we were charged for the gas that dropped 
into the ground. 

In other words, if they say it is 6,000 gallons, that is what I was 
charged for and paid after I sold it, but if I pumped it out and the 
metering does not have 6,000 gallons because of evaporation—well, 
yet they charged you for 6,000, both taxwise and to Sun Oil Co., and 
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I followed that up with the company. I said that we should be me- 
tered per gallon because we did not owrthat gas when it dropped into 
the ground by Sun Oil Co.; we still did not own the gas and did not 
pay for the gas until the next load was brought and they measured 
that tank. 

Mr. Moore. These consignment programs that you speak of, ap- 
parently that is an area where there is a cooperative spirit or rela- 
tionship between you and Sun Oil Co. ? 

Mr. Branx. Yes. When the gas wars got too heavy, they had vari- 
ous methods of helping us. 

Mr. Moore. Thank you. No further questions. 

Mr. Rooseve.tt. Were there any other items that you wanted to add? 

Mr. Branx. Mr. Roosevelt, I would also touch on—and this was 
mentioned before—the credit card business, a little while ago. 

One of the statements that was brought up, they said that the com- 
panies had so many thousands of dollars tied up that certainly that 
must be an aid to the customer, but I would like to add to that state- 
ment one of my own here, that the credit card business—you don’t 
have a full credit, so that if you did have troubles on the road—you 
only have certain benefits out of the credit card; it is not like your 
diner’s card where you have a blanket amount of credit. 

We were only allowed to sell certain items to the customer on these 
credit cards and other items were illegal, and they were put down— 
those items were written in the book to tell us what we could sell, and 
I was called time and time again for putting down repair work and 
other products not handled by our company on that credit system. 

Mr. Roosevetr. In general, how about the TBA items? Are they 
chargeable under the credit cards ? 

Mr. Bianx. They had it classified, and I think that if anyone has 
a Sun Oil Co. credit card with him, he can read that, see exactly what 
is on there—tires, batteries, and certain small items are there, not 
repair work. 

Mr. Roosevetr. But not automotive parts ? 

Mr. Bianxk. No repairs, and so you did not have a full credit system. 

I might add one thing that the credit-card system does for the 
dealer: If I sign up my customer with a Sunoco credit card, a good 
customer, then I lose a certain amount of his business because before 
that he was my customer, but now with a Sunoco card, he buys 
Sunoco gasoline, but not from my station all the time, as he did 
before, he would buy it at another station that he might pass. 

So there was an effort on my part to want to fight that and not sign 
up a lot of my customers on credit cards. I would rather he did busi- 
ness for kates: A so I don’t feel that the credit card is entirely a benefit 
to the dealer. 

There is another thing. We are held responsible on those credit 
cards for any errors and mistakes. I had a case where I was charged 
to pay back $3 because a customer said that he did not get that much 
gas and it ended up with whose word was to be taken and the cus- 
tomer’s word was taken without proving it, and they had a techni- 
cality to hold me on because I did not put the gallons on there, the 
price was on there, and the customer had his name signed on it, but 
because my man did not put the number of gallons on there, T was 
held responsible and I ha Pto pay. They said the customer was right 
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and I was wrong, and yet the customer could not prove that he was 
right either—and so those things have harassed us, too, in that small 
way. 

There are a few other things that I wanted to bring out if I could. 

Mr. Roosevetr. It would be of great help to the consuming public 
if you did not have to have eight or nine credit cards, but just one. 

Mr. Buanx. Credit cards are fine in emergency, I believe. 

Mr. Roosevert. Or if you are traveling a good long distance. 

Mr. Bran. Yes. If you are traveling, but you have a lot of sta- 
tions that don’t get you across the country, either. They only take 
you so far, so they are only partially good. 

Also, we have had such things happening to dealers as, for instance, 
new lighting installed, and the rent raised. We were not asked if we 
wanted the lights, they were put in. I am talking about such things 
asthe T lights on the island. They were put in and a new rent contract 
was written up to take care of it. That is actually happening. 

Then there are the sales campaigns. They decorate the stations with 
pennants and as you drive by you may see them and they may look 
beautiful to some people, but I have my own opinion on them. The 
dealer pays for this, and, I mean to tell you, we are not asked, we are 
not asked what we want, we are forced. 

Mr. Roosevetr. What would happen if you refused to pay for them? 

Mr. Bianx. I don’t know. I never tried it. 

Mr. Roosevetr. So you paid rather than refuse; in other words, 
these petty annoyances would not be worth it? 

Mr. Bian. Yes. And we had a case where we had a battery 
checker, and it was one of the best I had ever seen. It was handled by 
Fox, and it puts a load test on which gives a more accurate test, and 
I was to try it, the company salesman said to go see how it works, and 
so I sold a few batteries and the next thing I got an invoice for $49.95, 
and I said, “What is this?” and he said “That is for the machine.” 
And I said I did not want the machine, I could not use it, it was too 
much money, and I had not been asked to buy that item. It wasan item 
that was just left in the place, but I was told to buy it and I was billed 
for it, and so they did take that back. 

The lease structure was changed. We had a lease where we had 
one-half cent a gallon, it had a maximum ceiling plus a flat rent and 
that added up together made a maximum ceiling on the rent, but the 
rent structure was changed so that some Sun dealers now pay 1.2 per- 
cent on every gallon they sell, with a maximum that will pay 1.4 and 
some have 1.5 and some 1.3 and nobody knows where the fairness of 
it was—— 

Mr. Roosrvett. Was this based so the fellow who paid 1.3, does he 
have some kind of a standard that is different for his station compared 
to the other fellow who is paying 1.2? 

Mr. Bian. Well, I knew personally a case where the man was 
pumping double the gallonage I was, and his rent was cheaper. Ac- 
cording to that theory, it should have been more. I don’t know how 
they base this new structure, but I do know that it is happening and IT 
rebelled against the maximum because I had 10 years of business be- 
hind me and I knew what my trend was and I knew that I could not 
reach this maximum. So the only thing I could do was to rebel 
and I did—and I cannot use the word here that was used by the sales- 
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man, but he hit my desk like that [indicating] and said, “Sign that 
lease or get out”—and that was by Robert Sinclair, and I would like 
to see Mr. Sinclair deny it. 

Mr. Mircnetit. When was that? 

Mr. Buanx. That was—wait a minute now. It had to bea year ago 
October 1. It was that new lease—and that, incidentally, was one of 
the major weapons that he used against me, and I decided to get out of 
the business because I thought after 9 years, if that is all the considera- 
tion I had, to be talked to like that, I didn’t have to stay in. 

Mr. Mrrcueiyi. Was that in your office? 

Mr. Buanx. Yes. 

Mr. Mrrcnett. Do you remember whether anyone else was there 
at the time or not? 

Mr. Buanx. I don’t know whether my man overhead it. I can find 
out. 

Mr. Roosevett. The only reason, I think, that Mr. Mitchell is ask- 
ing these questions is many times we get statements like that and they 
just simply flatly contradict them. 

Mr. Bianx. Well, I don’t know whether he would, but I do say this 
under oath and I am a good Methodist, and I am not going to lie here. 

Mr. Roosrvet. I am sure of that. 

Mr. Briank. I just want to check off this list on these TBA items. 
I would like to go on record, I believe in handling nationally adver- 
tised products based on the advertising because the public comes in 
and asks for them, and I like to sell them. 

I also believe in locally advertised products that have a demand. 
The irony of it is that about 5 or 6 years ago when the first investiga- 
tion started against Sun Oil Co., on which a later ruling was handed 
down, they sent men down who had refused and had other products 
on their shelves and they took the inventory on their shelves to prove 
to these committees that we did have other products that were out- 
side—in other words, we ended up helping them. 

Mr. Roosrvett. Would you consider it a little wrong, so far as the 
public was concerned, if a situation was actually proven to exist where 
you were selling Sun Oil Co. products and actually there was an inter- 
change of some kind with, let us say, Gulf Oil products so that what 
they were actually selling was actually Gulf Oil products—you would 
not thing that was really cricket toward the public, would you? 

Mr. Bianx. You mean, they would not get the product they were 
supposed to be getting? I would not call that cricket. I know right 
now, and that exists in nonbranded stations, they handle some of the 
majors’ gas, and there is quite a little of that going on, and those fel- 
lows are actually selling it cheaper and have a market and yet their 
own brand stations have to sell at a higher price because of the rent 
setup. 

Mr Roosrvett. And it would be even more shocking if the major 
oil meen themselves were interchanging their products would 
it not? 

Mr. Buianx. It certainly would be, and I notice a few cases on this 
pipeline deal—there are some rumors that started, I don’t know any- 
thing about that—— 

Mr. Roosevett. As a member of the public, you would not think 
that quite fair to the public? 
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Mr. Buanx. No, sir. 


Mr. Roosgveur. I am not passing on as to what is being done, but 
I would say that when I buy company X gas, I expect it to be company 
X gas; you would, too, is that right? 

Mr. Buanx. That is right. 

Mr. Roosevetr. Mr. Blank, if there is nothing more, we have one 
more witness. We want to thank you for your testimony. 

Mr. Bianx. Mr. Roosevelt, I deem it a privilege to come down here. 
I am very happy to be here. 

Mr. Roosevett. And we appreciate your being here. 

Our last witness for today is George J. Burger of the National 
Federation of Independent Business. 

Mr. Burger, do you solemnly swear that the testimony you are about 


to give will be truth, the whole truth, and nothing but the truth, so 
help you God ? 
I do. 


Mr. Burcer. 





TESTIMONY OF GEORGE J. BURGER, VICE PRESIDENT, NATIONAL 
FEDERATION OF INDEPENDENT BUSINESS, WASHINGTON, D.C. 


Mr. Roosevetr. I want to welcome you back before this subcom- 
mittee, Mr. Burger; we are always very happy to see you. 

Mr. Burcer. Thank you, Mr. Chairman. 

Mr. Roosevetr. I believe you have a statement that you would like 
to make to the subcommittee. 

We would be very happy to have it. 

Mr. Burcer. Mr. Chat taan, I am George J. Burger, vice presi- 
dent in charge of the legislative office of the National Federation of 
Independent Business. 

I am more than pleased to have the opportunity to appear before 
your committee which, after all, follows up your committee’s splendid 
action in the hearings on distribution problems in the petroleum filling 
station field as it relates to the sale of tires, batteries, and accessories. 

I am referring to the splendid action of your committee of March 
28, 1955, that continued on in the closing days of March, April, May, 
and June 1955. I had the privilege to give testimony on April 28, 
1955, and our interest continues up to this time on this major problem. 

Since my last appearance. before your committee—as a matter of 
record—I am more than pleased to advise the committee that our 
membership, comprised exclusively of independent business and pro- 
fessional men. nationwide has shown a considerable, healthy increase 
in its total membership, and the record may disclose that the member- 
ship now totals approximately 150,000. 

On direct nationwide mandate of our members we are committed 
to take every action possible: (1) for a vigorous enforcement of the 
antitrust laws, and (2) where the laws are weak, to bring about the 
necessary amendments. 

We deem the problem before your committee, in the way the TBA 
items are being handled is a clear violation of the law and for that 
reason, and that reason alone we are urging a complete drastic investi- 
gation ‘of the overall problem. 

This problem that is before your committee has been before con- 
gressional committees and the antitrust agencies, to my knowledge as 














SMALL BUSINESS PROBLEMS IN PETROLEUM INDUSTRY 97 


an independent member of the rubber tire industry, for the last 19 
years. 

' In this, it is interesting to note that on page 563 of the hearings 
of April 28, 1955, Mr. Sheehy of the Federal Trade Commission 
advised the committee : 


The United States case came up prior to World War II, and that arose out of 
complaints received at that time, and they have been coming along more or less 
since then. During the war period, naturally, the situation was completely 
changed, and then following the war they continued to come along until the 
Commission set this whole thing down for investigation. 


On that point, I believe that in the Federal Trade Commission’s 
release dated November 18, 1959, in docket No. 6847, it shows in the 
year of 1942 that Firestone had with Shell close to a total of indirect 
sales of $476,500 and you will note that in 1943 it jumped to $685,386 
and in 1944 it sat to $2,412,267, and in 1957, $21,002,825—so you 
can see, Mr. Chairman, it even continued during the war years. 

Well do I recall, Mr. Chairman, that in my private capacity (1941) 
I personally filed a brief on this subject matter, including others, with 
the Federal Trade Commission, alleging violation of the antitrust 
laws. 


Furthermore, in the Senate Small Business Committee this subject 


matter was amply exposed due to a nationwide investigation that com- 
mittee made of the problem (1942). 


It is interesting to note, from the same testimony given by Mr. 
Sheehy on April 26, 1955, on page 554 of the printed hearings, he said: 


For example, approximately 90 percent of the leased stations of one oil com- 
pany purchased sponsored TBA products. The degree of exclusivity varies with 
the product. It is highest on the tire lines (perhaps from 75 to 90 percent), 
substantially lower on the battery lines (perhaps from 45 to 50 percent) and 
almost negligible on the accessory line (perhaps as low as 3 percent.) 


I particularly call to your attention in the quoted statement where he 
said : 


It is highest in the tire lines (perhaps 75 to 90 percent), substantially lower in 
the battery lines. 


This is very important to keep in mind when one reviews the release 
of the Federal Trade Commissioner, examiner’s report, of November 
18, 1959, as it relates to the relationship between the Texas Co., Atlan- 


tic Refining, Shell Oil, Goodrich, Goodyear, and Firestone Tire & 
Rubber Co’s. 


Again from the statement of Mr. Sheehy appearing on pages 552 
and 553 of the printed hearings where he said: 


An oil company, having the commission arrangement with a tire company, 
keeps the tire company informed as to the identity of its leased and contract 
stations so that they may be approached as potential customers of the tire 
company for TBA products. Thereafter, the filling station, when approved by 
the tire company, 1s contacted by salesmen of the tire company and the oil 
company. If the station decides to buy the tire company’s TBA products, it 
is assigned a supply point where it must purchase them. The supply point 
may be a tire company store, district office, wholesaler, or an oil company dealer 
operating as a tire company wholesaler. The designated supply point accepts 
orders secured by its salesmen or those of the tire or oil companies, delivers the 
goods, and bills and collects from the filing station. Periodically the tire com- 
pany reports to the oil company, setting forth the names of the filling stations 
and their net purchases of TBA products from the tire company as reported 
by its various supply points. The total sales as shown by these reports are 
the basis for computing the commission paid the oil company. 
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In addition to identifying filling stations as potential TBA customers, the oil 
companies are paid the override commission for encouraging the filling station 
operators to continue handling the sponsored TBA products, soliciting orders 
therefor, and engaging in various other activities to promote the sponsored 


lines. 

It is very interesting to note this operation as to the permission 
mutually agreeable to both parties as it applies to that important 
segment, tires and tubes. It must be understood for the record, that 
from my knowledge of the petroleum industry, and it is to their 
credit, they don’t handle anything unless it is profitable to the petro- 
leum companies. 

We believe, and the witness should know from a half a century as 
an independent member of the rubber tire industry, that the same rela- 
tionship will continue, the coercion will continue one way or another, 
until the law is vigorously enforced. 

It is to be noted in the examiner’s report of November 18, 1959, 
that it in substance exonerates these three rubber companies from 
the granting of override commissions where we in independent busi- 
ness have been under the impression or delusion that this has been a 
violation of Federal statute, and further, my opinion is more or less 
confirmed by the expressions time and time again of other factors in 
the rubber tire industry. In fact they wondered: “When will the 
laws be enforced ?” and why should they sit on the sidelines and refuse 
to make similar contracts? 

When the November 18, 1959, examiner’s report came down exon- 
erating the three major rubber companies on the override commission 
subject, it is important to note that the vice president of the Texaco 
Co. stated : 

There is no violation of the Federal Trade Commission Act, in our recommend- 
ing that dealers purchase tires, batteries, and accessories from companies whose 
brands are nationally known and have widespread distribution and good cus- 
tomer acceptance. 

It is self-evident that what was at stake with these major petroleum 
companies was more than merely urging the dealer to handle nationally 
known brands of TBA items. 

Independent business of all descriptions in the automotive servicing 
field has a tremendous stake in vigorous enforcement of the antitrust 
laws, particularly as it applies to their industry. I say this because 
of the power exercised by these major petroleum companies to control 
and dictate to the independent filling-station operator as to the overall 

olicies. 

. There was recently reported by Look magazine the results from the 
23d annual national automobile and tire survey, which disclosed service 
stations sold 33.4 percent of all new tires and 29.5 percent of all retreads 
bought in the last 12 months. 

Mr. Chairman, our principal interest in the overall proposition 
before your committee is that 300,000 or more independents in the auto- 
motive servicing field, which includes the smaller producers, will 
under our free enterprise system have the privilege to operate in fair 
competition with all other suppliers to that industry. 

It is interesting to note that on this override commission—which is 
the “gravy train” for the petroleum companies, that a similar arrange- 
ment is now being instituted by the Phillips Petroleum entering into 
the tire-recapping field, the arrangements to be handled, I believe, by 
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two or three major rubber companies and one of the smaller rubber 
manufacturers. : 

Upon getting notice of this action we immediately contacted the 
antitrust agencies, and we particularly call to your attention the letter 
we received under date of October 29, 1959, from Mr. Frank C. Hale, 
the FTC’s chief project attorney, in his answer as to the opposition, 
and you will particularly note in the quoted statement of the unfair 
method of competition on the override commission: 

Under the arrangement, oil companies are paid a commission by rubber com- 
panies on sales of (TBA), made direct to retail dealers handling the gasoline 
of the oil companies. The complaints which have been issued by the Commission 
allege that such (arrangements) constitute an unfair method of competition in 
violation of section 5 of the Federal Trade Commission Act in that (independents) 
are foreclosed from a substantial share of the market by virtue of (oil-company 
coercion) urging their dealers to handle the products of the particular rubber 
company with which override agreements have been made. 

Without being unduly critical of the action of the FTC, it is neces- 
sary to quote the opinion that was expressed by the FTC that appeared 
in the Senate Small Business Committee report of 1943, where the com- 
mittee reported the FTC’s statement as given to the Temporary 
National Economie Committee. They told that committee: 

The Federal Trade Commission in report prepared by the Temporary National 
Economie Committee, stated that “Investigation and complaints brought by the 
Federal Trade Commission have gone a long way toward eliminating the prac- 
tice of tire companies granting an override commission to the oil companies for 
permission to sell their station tires and tubes.” 

So in view of this your committee is to be complimented at this 
time for further checking into the situation, and our plea to you and 
your committee is that unless this arrangement that is now existing 
between major oil and major rubber companies as it relates to the 
override commission is corrected it will result in: (1) major petro- 
leum industry dominating and controlling the rubber tire industry 
and (2) placing the exclusive sale of this important commodity, tires, 
tubes, batteries, in the hands of giant rubber producers and giant 
petroleum companies, and the final result will be a definite captive 
group in the independent servicing field, and reducing the smaller 
producers in the respective lines to next to nothing. 

Before closing, Mr. Chairman, it is interesting to note—very inter- 
esting—that a day prior to the opening of your hearings the TBA 
group, made up of the petroleum interests, and probably well at- 
tended by the big rubber industry, will hold its annual meeting 
December 7 and 8 at the Chase Park Plaza Hotel in St. Louis. This 
is very significant, and the urge may be to increase their position. 

Let. me repeat that if the present statute is weak on this point, 
and protects monopoly in one form or another, then it will be in 
order for Congress to immediately enact corrective legislation to 
protect the free enterprise system. 

That completes my statement, Mr. Chairman. 

T think as a matter of record I would like to add for the file of the 
committee’s record of these hearings, if it is not already filed, docket 
No. 6485 of the Federal Trade Commission which is dated, I believe, 
October 23, 1959, Jn the matter of B. F. Goodrich and the Texas Co. 

You will note in the figures in that docket that between the years 
1952 and 1956, the business done indirectly by the two rubber com- 
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panies with the Texas Co. amounted in grand total to $245,137,066. 
I believe that is important to have in the record of these hearings. 

Mr. Roosrve.t. It may be so ordered. Without objection, that will 
be accepted for the file. 

(The document referred to will be found in the appendix of this 
report beginning at p. 374.) 

Mr. Burcer. Also docket 6487, dated October 23, 1959, /n the matter 
of Firestone Rubber Co. and the Shell Co. The record speaks for 
that, and it will be noted that in 1952 the relationship with the Fire- 
stone Co. was $42,000 and in 1957—and I believe probably that takes 
in Goodyear, too, the figure is $21,825,000—not a bad piece of business, 
Mr. Chairman. 

I think, if it has not been filed already with the committee, I would 
like to have this docket among your files. 

Mr. Roosrvetr. Without objection, it will be accepted for the files. 

(The document referred to will be found in the appendix of this 
report beginning at p. 409.) 

Mr. Burcer. And finally, the position of the National Federation 
of Independent Business in a telegram, a night rate message, dated 
November 18, 1959, a message to all of the five members of the Federal 
Trade Commission, asking them to reject the examiner’s report. 

That completes my statement, Mr. Chairman. 

Mr. Roosrvetr. Thank you. We will accept that too, for the record. 

(The telegram referred to is as follows:) 

WASHINGTON, D.C., November 18, 1959. 
Hon. Eart KINTNER, Chairman, 
Hon. SIGuRD ANDERSON, 
Hon. WILLIAM KERN, 


Hon. ROBERT SECREST, 
Hon. EDWARD TATE: 


In the matter of Goodrich-Texas Co., docket No. 6485, Goodyear-Atlantic Re- 
fining, docket No. 6486, Firestone-Shell, docket No. 6487, if we understand the 
examiner’s report in the above cases, as appeared in the press today, then it 
appears that the override commissions from 74% to 10 percent will be continued 
by these three major rubber companies. If our opinion holds correct then how 
ean the examiner come to this decision on the override commission when the 
FTC in a report prepared for the Temporary National Economic Committee 
stated that: “Investigation and complaints brought by the Federal Trade Com- 
mission have gone a long way toward eliminating the practice of tire companies 
granting override commissions to the oil companies for permission to sell their 
stations tires and tubes.” We urge, for the overall good of the free enterprise 
system and all small business in the rubber tire industry that the Commission 
reject the examiner’s findings in this and hold to the original report made to the 
Temporary National Economic Committee. As the report now stands it, in our 
opinion, is a hollow decision, and further, in our opinion, the coercive practice 
will continue. 

GEORGE J. BURGER, 
Vice President, National Federation of Independent Business. 


Mr. Roosrvetr. One question, Mr. Burger. Your statement, as 
usual, is very clear and very direct, and we certainly appreciate it. 

My question would be this: You are fairly familiar with the various 
items of legislation which have been proposed on both sides of the 
Capitol. Are you familiar with the legislation which has been pre- 
posed by Senator Murray on the Senate side in this field ? 

Mr. Bourcer. Mr. Chairman, I lived with that piece of legislation. 
It began in the spring of 1942 and, to the everlasting credit of that 
committee which included the late Senator Taft, God rest his soul, also 
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Senator Capper, that committee was unanimous in recommending to 
the Congress complete divorcement as-applied to the rubber manu- 
facturers and the oil companies in the tire and battery field. 

I do recall that Senator Murray invited the proponents and the 
opposition to a conference at the Ambassador Hotel in Atlantic City 
in May 1942, and he tendered the privilege of voluntarily withdraw- 
ing their refusal and that bill reached the floor of the U.S. Senate 
in the closing days of Congress in 1942. 

Unfortunately, the late Senator McCarran had the floor on the 
silver question and he kept the floor and in the meantime the entire 
bill went down to defeat—went down with no action. 

So, when I heard the testimony here this afternoon and this morn- 
ing—and, by the way, Mr. Chairman and members of the committee, 
I have been an independent member of the rubber tire business, my 
own business beginning 1909 and continuing on practically up until 
1941, and it would strike me that in that rubber tire bill there is pro- 
vision, definitely, that would bring about what some of the witnesses 
here this morning brought out. 

Now, I heard Congressman Steed from Oklahoma about divorce- 
ment, and I think that there is enough meat in that bill for you and 
your staff to have it confined to TBA items provided the decision of 
the examiner of the Federal Trade Commission is not upset, and if it 
is upset. by the Commission, I think that in itself will go a long way 
to clear the problem and the oil companies will not be bothering with 
tires, batteries, et cetera, unless they are on that gravy train. They 
don’t fool around with merchandise unless it is profitable. 

There are two things to consider, (1) see what action the Federal 
Trade Commission will take on the examiner’s report. 

Mr. Roosrvetr. How long will that take? 

Mr. Burcer. Well, we are going to leave no stone unturned, and we 
trust the TV investigation does not interfere with this thing. The 
Commission has had that problem to my knowledge since 1941. 

Mr. Roosrvetr. Well, that is quite a long time. You do not advo- 
cate that we wait another 7 or 8 years ? 

Mr. Burcer. No, sir. But I think that by the time Congress opens 
up in January, by that time the Commission ought either to affirm or 
deny the decision and then it is up to the committee to take action. 

Mr. Roosrvetr. You recommend that we go ahead with action ? 

Mr. Burcer. Exactly, as relates to tires, batteries, and accessories, 
because I know from experience—well, it will be too long to talk of my 
experience, not alone in Metropolitan New York, but my relationship 
as you know, Mr. Chairman, goes from coast to coast and as far as the 
federation is concerned, we are interested in the enforcement of the 
antitrust laws as they apply to tires. 

Mr. Roosevett. I am going to say to you, Mr. Burger, what I think 
T should have said to the other witnesses. This committee of ours, as 
most of these people know, is not a legislative committee. 

Mr. Bureer. No fault of mine. 

Mr. Roosevett. No fault of yours is correct. Nevertheless, it is 
not. Our recommendations, assuming they will be forthcoming at a 
reasonably early date, would have to be acted upon by, in this instance 
I believe, the Connnnittes on the Judiciary to which this legislation 
would be referred. 
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Mr. Moore is a member, I believe, of that committee. 

Mr. Bureer. And Judge McCulloch. 

Mr. Roosrveur. I would like to say frankly to you and all of the 
interested parties that your expressions of interest before this com- 
mittee must not be, if you are truly interested in seeing any action 
accomplished on this program, limited to this committee. 

The real place for action will be in the Judiciary Committee of the 
House, and the appropriate committee over on the Senate side. 

I simply reiterate that because many times, I think, the people who 
come before this committee come with the mistaken feeling that we 
are the ones who will eventually take action and, of course, we are not 
the ones. 

We do pioneering and we do collect many times the evidence that 
the committees will not have the time to take because we are interested 
in small businessmen’s problems specifically, but in the end it must be 
those standing committees that take action. 

Mr. Burerer. Mr. Chairman, if this committee makes any such 
recommendation, all of my power, or the power of the National Fed- 
eration of Independent Business will be behind this committee urg- 
ing Mr. Celler, the chairman of the committee, to take appropriate 
action. 

Mr. Roosrverr. It will take all of that, and I hope to have more. 

Mr. Burcer. Well, there will come a day, and you know that we in 
the national federation hope to see the day when this committee will 
have the legislative power of any other standing committee. 

Mr. Roosevett. Thank you. I won’t pass on that at this time. 

Any questions? 

Mr. Moore. No questions, but I appreciate his coming. 

Mr. Roosrvetr. Mr. Dalmas? 

Mr. Daumas. No questions; thank you, Mr. Chairman. 

Mr. Rooseveit. Thank you very much, Mr. Burger. We appreciate 
your coming here. 

The committee will stand in recess until 9:30 tomorrow morning. 

(Whereupon, at 4:45 p.m., the committee was recessed, to recon- 
vene the following day, December 10, 1959, at 9:30 a.m.) 
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House or REPRESENTATIVES, 
SuscomMirree No. 5 on Distrrsution PRopiems 
OF THE SELECT CoMMITTEE TO CoNnDUCT A STUDY AND 
INVESTIGATION OF THE PROBLEMS OF SMALL BusINEss, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 9:40 a.m., in room 
429, House Office Building, Hon. James Roosevelt (chairman of the 
subcommittee) presiding. 

Present: Representatives Roosevelt, Steed, Moore, and Avery. 

Also present: Bryan H. Jacques, staff director, Richard L. Mitchell, 
counsel for Subcommittee No. 5; Justinus Gould, assistant counsel; 
Marie M. Stewart, clerk; and Victor P. Dalmas, adviser to minority 
members. 

Mr. Roosrve.t. The committee will be in order, please. 

The committee this morning will continue its hearing of witnesses. 

Mr. Halfpenny and Mr. Latimer, I will merely consider you as 
already being sworn. 

Mr. Larimer. That is correct, Mr. Chairman; we have been sworn. 

Mr. Roosrveur. The first witness for the committee this morning 
is Mr. G. C. Morris, executive director, Automotive Wholesalers of 
Texas, Austin, Tex. 

Mr. Morris, will you raise your right hand, please? 

Do you solemnly swear that the testimony you are about to give 
before this committee shall be the truth, the whole truth, and nothing 
but the truth, so help you God? 

Mr. Morris. I do. 

Mr. Roosrverr. Thank you. 


TESTIMONY OF G. C. MORRIS, EXECUTIVE DIRECTOR, AUTOMOTIVE 
WHOLESALERS OF TEXAS, AUSTIN, TEX. 


Mr. Roosrvetr. Mr. Morris, would you state your full name and 
address and business connections so that the reporter may have them 
correctly ? 

Mr. Morris. Yes, sir. My name is G. C. Morris. I live in Austin, 
Tex. I am the executive director of the Automotive Wholesalers of 
Texas. 

Mr. Roosrvett. Mr. Morris, we have a formal statement from you 
here. Would you prefer to read it or to just submit it for the record 
as it is and to proceed orally. You may do either. 

Mr. Morris. I would prefer to read it, Mr. Chairman. I will try 
to do it as quickly as possible. 
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Mr. Roosrtvett. You may doso. Go right ahead. 

Mr. Morris. I am the executive director of the Automotive Whole- 
salers of Texas, a statewide trade association of independent business- 
men who engage in the business of wholesaling tires, batteries, 
accessories, equipment, and replacement parts for motor vehicles. 
This association has a membership of 593, employing some 65,000 
persons. Let me, in the beginning, express my appreciation to the 
committee for your interest in the problem with which we are con- 
cerned, and for your manifest desire to arrive at the true facts. 

I shall attempt to bring into perspective certain key portions of the 
general problem which your committee has under consideration. I 
realize that the record of testimony taken by your committee and 
other committees in previous hearings is already voluminous. For 
this reason, I will purposely omit detail repetition wherever possible. 

The basic issue involved is, first and foremost, a matter of principle. 
How this problem is resolved and treated will, in my judgment, deter- 
mine whether or not the independent businessman, as we know him, 
can and will survive under what we call the American free enterprise 
system. It isa matter of long-established public policy that in a free, 
private, and competitive economy the exercise oF restraint of trade, 
coercion or dictation against independent business is not only hostile 
to the interest of the business effected, but also to the interest of the 
public as well. For almost 50 years this principle has been recognized 
in both the Sherman and Clayton antitrust statutes. The guarantee 
against coercion and restraint of trade is the cornerstone on which the 
whole structure of small business enterprise exists at every level, 
whether it be manufacturing, wholesaling, or retailing. 

It is an accepted fact that the independent businessman represents 
the backbone of America’s economic system—a system which, despite 
its admitted faults, has given the world its highest standard of living. 
We call this the free enterprise system. It has not been perfect, but 
it is the best system ever conceived either by a free or slave society. 
Constant attention and eternal vigilance is always necessary to pre- 
serve and improve it. From time to time insidious forces have tried 
to undermine and destroy it. All too often those who give it the 
loudest lipservice have wittingly or unwittingly proven to be its 
archenemies. 

Today our free enterprise system is, in my judgment, more seriously 
threatened than ever before. This threat has its origin in the policies 
and practices of the major oil companies, and I am convinced that 
these companies are engaged in a systematic, deliberate, and concerted 
campaign to circumvent the existing antitrust laws and thus make a 
hollow mockery out of the meaning and value of our free competitive 
system. Because of this campaign, two basic ingredients of our free 
enterprise system are threatened. These are the right to compete in 
a free and,open market, and, secondly, freedom of choice in the con- 
duct of one’s own business. All of our lives we have heard that com- 
petition is the lifeblood of business. Today we stand badly in need 
of a transfusion. 

Let us take a look at the automotive parts, tires, batteries, and 
accessories business. For the purposes of this hearing, let us examine 
what’s happening to the tndepandisht automotive wholesaler and one 
of his potential customers, the service station operator. For several] 
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years now the major oil companies have been engaged in a systematic, 
organized program of coercion directed at their service station op- 
erators and designed to force these service station outlets to buy 
exclusively tires, batteries, accessories and automotive parts from 
them. 

May I emphasize that this problem involves not only automotive 
wholesalers and service station operators. It is of direct concern to 
every independent businessman in this country. Moreover, it is vital 
to the welfare of every consumer in this land, for the success or 
failure of the major oil companies’ efforts to control and dictate to 
the service station operator will directly effect the pocketbooks of 
all consumers. 

I must admit that these practices of the major oil companies have 
thus far been quite successful, because steadily but surely they are 
making the automotive replacement business a captive business. Un- 
less these efforts are thwarted through governmental action, the serv- 
ice station operator will completely and permanently cease to be a 
potential customer of the independent automotive wholesaler. Let us 
be more specific. I have in my hand a letter dated November 23, 1959, 
signed by Mr. H. C. Westbrook, Westbrook Supply, Inc., Texarkana, 
Ark., addressed to me. 

May I take the time of the committee to quote from this letter? 
May I say, Mr. Chairman, these letters I quote from, I have copies 
of them that I will give the committee if the committee desires them. 

Mr. Rooseveur. And you will certify that these are correct copies 
of letters which you submit? 

Mr. Morris. Yes. I quote: 


From reports reaching my desk, all major oil companies operating in this area 
are accelerating their coercive practices. In other words, the service stations 
that we have been selling in the past have been told in no uncertain terms that 
they must buy and sell the oil company’s TBA items exclusively or else. They 
have also increased their supervisory staff about threefold. Attached are three 
forms, filled out, in which I will try to give a little more information in detail: 

D. & F. Cities Service Station located at New Boston Road at Reading Avenue, 
Texarkana, Tex., operated by Mr. Elton Duffer. This account has been buying 
fan belts, some batteries, antifreeze, some equipment, and other miscellaneous 
items from us. Their purchases average about $300 per month. On November 19, 
a Cities Service supervisor showed him a letter from the home office and told 
him that he would have to purchase all his TBA merchandise from them or give 
up his lease. Due to financial difficulties, this operator did not have a big 
inventory of tires. In spite of his protest, the supervisor shipped him $1,000 
worth of tires that afternoon. 

Earl’s Mobile Service, located on North Jackson Street, Magnolia, Ark., op- 
erated by Earl Prichard. This account purchased the major portion of his 
equipment from us when he opened the station the early part of 1958. Up until 
June of this year he made us a very good account. The supervisor came in about 
this time and told him to remove from his shelves all merchandise that did not 
bear the Mobile name. Since then, the account has averaged about $30 per 


. month. 


Brown’s Gulf Service, located at Seventh and Oak Streets, Texarkana, Tex., 
operated by Mr. Clark Brown. While this fellow would like to buy from us, 
Gulf keeps him scared to death. They have told him that he will handle their 
products exclusively or else. His potential volume with us is around $300 per 
month. His purchases are around $15. 

Am sorry that time will not permit giving you concrete information on more 
accounts. However, I might state that all the majors are really putting the 
heat on. If somehing is not done and done quickly, we might as well write the 
service stations off our books as far as customers are concerned. 
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These are not isolated instances. Let me quote to you from another 
automotive wholesaler in Lubbock, 'Tex., who states in his letter of 
November 20, 1959, and I quote: 


Without question the oil companies’ policies on TBA items has hurt our sta- 
tion business; we do even less with stations now than in the past, even though 
stations have sprung up on every corner. Operators tell us that they cannot buy 
our TBA items because the company will not let them charge these foreign 
items on the customer’s credit card. 


Here is another example. An automotive wholesaler in Dallas, Tex., 
the P.M. Auto Parts, and I quote from part of his letter: 


I can personally take an investigator anywhere in our area, and they will in- 
variably hear the story “I would like to give you some business, but I have to 
get along with the company men, too.” 

It seems to me that the oil companies have more or less adopted the old Army 
policy of not telling their dealers that they can’t do what they want todo. They 
just make them wish they hadn’t. 


Here is another example from an automotive wholesaler in San 
Antonio, Automotive Services, Inc., in his letter addressed to me on 
November 20, and I quote : 


The writer has been associated in the automotive wholesaling business since 
1923, and has enjoyed business with the service station operators in all the years 
since that date. Our records will reveal that the business volume has been 
reduced by 80 percent in this type of business due to the coercive methods of the 
major oil companies. 


Another automotive wholesaler from Fort Worth, Tex., Cogdal 
Auto Supply, in his letter to me dated November 24, 1959, states, and 
I quote: 


With the same sales force and with practically the same line of supplies, our 
sales to service stations are off from 30 percent to 60 percent from what they 
were several years ago. I personally have been told by any number of service 
station operators, where I have solicited their business, that they just cannot 
give us this business due to the activity of the major oil representatives. 

Of course, top management of the major oil companies will always tell us 
they are not aware of this situation, and I most certainly cannot say they 
are not telling the truth, but as the head of a business myself, I know I am 
aware of what our salesmen do and can do and certainly men in this position 
with major oil companies are either very ignorant of what is going on, or else 
they are holding their hands over their eyes and do not want to see. 


Another wholesaler, Smith Auto Supply from Temple, Tex., in his 
letter dated November 24, 1959, states, and I quote: 


About 4 months ago a very good station operator asked us to pick up certain 
items in the TBA line, due to the company not wanting these items in his sta- 
tion. Quite a few dollars worth was picked up, namely belts and filter elements. 

We do not have the name of the operator, but know the location and were 
told that the operator refused to move competitive TBA items from his shelf. 
His lease was not renewed and he had to leave. This was some 2 years ago. 

I do not know if the following party would still want to express himself or 
not, but he informed me that he sold out his station interest due to pressure 
from the oil company. He had operated a station on a lease basis for the same 
company many years. As far as I know, he still lives here in Temple. His 
name is Leroy Owens. 


These letters are indicative of what is taking place in the State of 
Texas. I only wish it were possible for the members of this com- 


mittee to discuss this subject personally with every automotive whole- 


salers in the Nation and, better still, talk with every service station 
operator. 
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The automotive wholesalers that I represent do not ask this com- 
mittee nor the Congress of the United States to place an umbrella over 
his business or to create a market for him. He simply asks for the 
right to compete in a free and open market where he can offer his 
merchandise for sale on the basis of price and quality without being 
told by the service station operator, “We would like to trade with you 
but we can’t. If we give you any business, our lease will be can- 
celed by the oil company. 

All of my life I have been led to believe that an individual like a 
service station operator, operating his own place of business, whether 
he holds that business by reason of a lease or as the outright owner, 
has the inalienable right to buy and sell whatever he wants to’m that 
place of business, so long as it is legal. 

The most important consideration is not the automotive wholesaler 
or the service station operator, but the public itself. If the oil com- 
panies can control through their service station outlets the kind of 
tires, batteries, accessories, and parts sold, the public cannot help but 
be victimized. The average American family owns no more sizable 
investment than an automobile. I do not make an exception of a 
home. In effect, the major oil companies engaging in this practice 
of coercion and restraint of trade are denying the public : any benefits 
from price competition or competition of quality. The public will be 
forced to buy only what the major oil companies permit to be sold. 
Such control is clearly monopolistic and, in a nation of automobile 
owners, the privilege of such a monopoly is a source of endless and 
unbridled profit. 

Coercive control over the products that a supposedly independent 
service station lessee may stock or use deprives him of the sacred right 
of choice as to what he can stock or sell in his own place of business. 
It deprives him of the right to fill his customers’ needs. It further 
denies him the opportunity to control his own pricing policies. The 
tires, batteries, accessories, and parts sponsored by the major oil com- 
panies are not selling at prices significantly lower than those handled 
by independent wholesalers. When you do away with the automotive 
wholesaler, when you destroy his opportunity to market his mer- 
chandise, you do away with the small independent retailer as well be- 

‘ause they become independent in name only. 

Your committee can render no greater service in this battle for sur- 
vival of the free independent businessmen of our country than to 
thoroughly investigate this problem. Out of this investigation I 
hope there will come needed action on the part of the Congress of the 
United States to the end that freedom of competition will not be 
something just for the big and large corporate interests of our coun- 
try, but that it will be for all the people. It is my sincere hope and 
prayer that we have not yet reached that point where in order for an 
independent businessman to be truly independent he must be his own 
Jandlord. 

May I speak frankly. The major oil companies give much lipserv- 
ice to this thing we call the free enterprise system. From my observa- 
tions for the ‘past 8 years, I am convinced that they want a free, 
competitive system for themselves and themselves alone. If this is 
strong language, it is meant to be. The association that I represent 
has appeared before the legislative committee in the State legislature 
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in Austin, Tex., on two different occasions in an effort to amend our 
State antitrust laws by providing that no seller can sell or offer to sell 
his merchandise on the condition that the purchaser could not handle 
competing merchandise. Although this bill was general in applica- 
tion, I think it is significant that only the representatives of the major 
oil companies appeared to testify against the passage of the bill. In 
one breath they denied that they coerced their service station operators 
into handling exclusively the merchandise which they sponsored, and 
in the next breath they told the committee that the bill ought not to 
pass because it would upset existing contractual relationships with 
their service station operators. 

I have two letters in my possession from major oil companies stating 
that they do not force their TBA items on their service station oper- 
ators, yet these same two companies have at every turn of the road op- 
posed any legislation of the State or national levels to change our 
antitrust laws to prevent coercion. It is obvious that coercive prac- 
tices on the part of the major oil companies has become such a standard 
practice that prohibition of it would be costly to the major oil com- 
panies. 

In conclusion, may I express the hope that this committee will ex- 
amine our antitrust laws and determine whether these laws are un- 
realistic and so outdated that they cannot. cope with the practices 
alleged at this hearing. I would further hope that the Congress of the 
United States would give particular attention to the antitrust sections 
of our law enforcement agencies to the end that they would be ade- 
quately staffed and financed. , 

Lastly, all of us who are concerned about this problem have an obli- 
gation to awaken the public to the fact that the long arm of monopoly 
is reaching down to the shelves of the corner filling stations and syste- 
matically eliminating competition. Only forthright action can pre- 
vent what I believe will be the total and complete annihilation of in- 
dependent business as we know it in our country. 

I thank you. 

Mr. Roosevett. Thank you, Mr. Morris. 

Mr. Morris. I have the original copies of these letters that I will be 
glad to give you and I will keep the copies themselves—I mean the 
originals. 

Mr. Roosrvett. Would you submit them, then, as part of your tes- 
timony, and, without objection, they will be included as part of your 
testimony. 

(The letters are as follows :) 


WESTBROOK SupPLty, INC., 


Texarkana, Tex., November 23, 1959. 
Mr. G. C. Morris, 


Automotive Wholesalers of Texas, 
Austin, Tex. 


Dear G. C.: Have been out of the city since the 13th, which explains the delay 
in answering your letter of November 17. 

From reports reaching my desk, all major oil companies operating in this area 
are accelerating their coercive practices. In other words, the service stations 
that we have been selling in the past have been told in no uncertain terms that 
they buy and sell the oil company TBA items exclusively or else. They have also 
increased their supervisory staff about threefold. 


Attached are three forms filled out which I will try and give a little more in- 
formation in detail: 
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D. & F. Cities Service Station located at New Boston Road at Reading Avenue, 
Texarkana, Tex., operated by Mr. Elton Duffer. This account has been buying 
fan belts, some batteries, antifreeze, some’ equipment and other miscellaneous 
items from us. Their purchases average about $300 per month. On the 19th of 
November Cities Service supervision showed him a letter from the home office 
and told him that he would have to purchase all his TBA merchandise from 
them or give up his lease. Due to financial difficulties this operator did not have 
a big inventory of tires. In spite of his protest, the supervisor shipped him 
$1,000 worth of tires that afternoon. 

Earl’s Mobile Service located on North Jackson Street, Magnolia, Ark., oper- 
ated by Earl Prichard. This account purchased the major portion of his equip- 
ment from us when he opened the station the early part of 1958. Up until June 
of this year he made us a very good account. The supervisor came in about this 
time and told him to remove from his shelves all merchandise that did not bear 
the Mobile name. Since then the account has averaged about $30 per month. 

Brown’s Gulf Service, located at Seventh and Oak Street, Texarkana, Tex., op- 
erated by Mr. Clark Brown. While this fellow would like to buy from us, Gulf 
keeps him scared to death. They have told him that he will handle their products 
exclusively or else. His potential volume with us is around $300 per month. 
His purchases are around $15. 

Am sorry time will not permit giving you concrete information on more 
accounts. However, I might state that all the majors are really putting the 
heat on. If something is not done and done quick, we might as well write the 
service stations off our books as far as customers are concerned. 

Sincerely yours, 
WESTBROOK SupPPLy, INC., 
H. C. WESTBROOK. 


QUICKSALL-PRyOR Co., 
Lubbock, Tex., November 20, 1959. 
Mr. G. C. Morris, 
Automotive Wholesalers of Tezas, 
Austin, Tex. 

Dear G. C.: In your search for instances of coercion of service station opera- 
tors by the oil companies, I am afraid that our company cannot be of much help 
to you. We have never worked the service station account very hard, since most 
of our lines are more in the nature of car dealer and independent garage items. 

Without question, the oil companies’ policies on TBA items has hurt our station 
business, and we do even less with stations now than in the past even though 
stations have sprung up on every corner. Operators tell us that they cannot buy 
our TBA items because the company will not let them charge these “foreign” 
items on the customer’s credit card. Also, the operators are threatened with 
removal from the station if they do not handle the oil company’s TBA lines. 

We wish you the best of luck on your trip to Washington. 

Sincerely, 
O. D. Reep, Store Manager. 


P-M Auto Parts Co., 
Dallas, Tex., November 18, 1959. 
Mr. G. C. Morris, 
Care of Automotive Wholesalers of Texas, 
Austin, Tex. 


Dear G. C.: With reference to your letter of the 17th regarding coercive prac- 
tices of oil companies in connection with the TBA program, it would be imprac- 
tical from our customers’ standpoint to mention specific instances pertaining to 
coercion. It seems to me that the oil companies have more or less adopted the 
old Army policy of not telling their dealers that they can’t do what they want to 
do. They just make them wish they hadn’t. 

I can personally take an investigator anywhere in our area, and they will 
invariably hear the story, “I’d like to give you some business, but I have to get 
along with the company men, too. You know we have to keep them happy.” Only 
in rare cases do we find dealers who are so firmly entrenched in their operations 


that they are willing to test the wrath of the oil company with whom they are 
doing business, 
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I might state at this time that we tried to get some of them to go along with us 
on filling out the questionnaire you passed around at our last booth conference. 
Nobody wants to be involved. I know it is an uphill battle, G. C., but it is aw- 
fully hard to ask a man to take a chance on giving up his livelihood though he 
be most sympathetic with our aims. This may not be much to help you, but I 
would like to suggest in closing that any investigator interested in uncovering 
unfair practices in this particular field would have no trouble in convincing him- 
self that this condition prevails generally throughout the country. 

Whatever happens, I am sure you are doing everything possible for our cause. 
You may be sure that you carry with you on your journey best wishes for success 
from those most concerned. 

Sincerely, 
MorriE GILLER. 


AUTOMOTIVE SERVICE, INC., 


San Antonio, Tex., November 20, 1959. 
Mr. G. C. Morris, 


Executive Director, Automotive Wholesalers of Texas, 
Austin, Tez. 

Dear Mr. Morris: We have been advised that you propose to testify before 
the Roosevelt subcommittee in Washington on December 8 and 9. This commit- 
tee will probably be investigating the coercive practice of oil companies in con- 
nection with the TBA program. 

The writer has been associated in the automotive wholesaling business since 
1923, and has enjoyed business with the service station operators in all of the 
years since that date. Our records will reveal that the business volume has been 
reduced by 80 percent in this type of business due to the coercive methods of the 
major oil companies. 

The writer suggests that you use this letter as evidence of unfair trade prac- 
tice forced on the operators of service stations. We are quite hopeful that the 
investigating committee shall use such evidence in their investigating the prac- 
tices mentioned. 

Respectfully, 


AUTOMOTIVE SERVICE, INC., 
Cuas. M. Fieu, President. 


CoapELt AUTO SUPPLY Co., 


Fort Worth, Tex., November 24, 1959. 
Mr. G. C. Morris, 


Executive Director, Automotive Wholesalers of Texas, 
Austin, Tez. 


Dear G. C.: Have just returned this morning from a fishing trip in old 
Mexico and have noted your letter of the 17th. 

It is almost impossible to secure specific instances where the major oil com- 
panies are using coercion with their service station dealers in making them 
purchase their TBA items either direct from them or through companies who 
have been set up through Firestone Rubber Co. and the Goodrich Rubber Co. 
Our sales reflect this coercion materially. 

With the same sales force and with practically the same line of supplies 
our sales to service stations are off from 30 to 60 percent from what they were 
several years ago. I personally have been told by any number of service station 
operators, where I have solicited their business, that they just cannot give us 
their business due to the activity of the major oil representatives. 

Of course, top management of the major oil companies will always tell you 
they are not aware of this situation, and I most certainly cannot say they are 
not telling the truth, but as the head of a business myself I know I am aware 
of what our salesmen do and can do and certainly men in this position with 
major oil companies are either very ignorant of what is going on or else they 
are holding their hands over their eyes and do not want to see. 

I certainly trust you will get some results in Washington, for goodness knows 
this industry needs some help. 

Kindest regards. 

Yours very truly, 


CoapELL AuTO Suppty Co. 
LovutiEr, Manager. 
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SmitH AUTO SUPPLY, 
Temple, Tex., November 24, 1959. 
Re your letter of November 17. 
AUTOMOTIVE WHOLESALERS OF TEXAS, 
Austin, Tex. 
(Attention of Mr. G. C. Morris) : 


The manner in which the oil companies approach and handle an adverse 
condition makes it difficult to secure concrete information. Usually the ap- 
proach is made without a possible witness. Then, if the station dealer does 
not get in line, the oil company wil! not renew the lease. In most cases they 
“bear down” just before lease expiration dates. 

About 4 months ago a very good station operator asked us to pick up certain 
items in the TBA line, due to the company not wanting these items in his 
station. Quite a few dollars worth was picked up; namely, belts and filter 
elements. 

We do not have the name of the operator, but know the location and was 
told that the operator refused to move competitive TBA items from his shelf. 
His lease was not renewed and he had to leave. This was some 2 years ago. 

I do not know if the following party would still want to express himself 
or not, but he informed me that he sold out his station interest, due to pressure 
from the oil company. He had operated a station on a lease basis for the 
same company many years. As far as I know he still lives here in Temple— 
(Leroy Owens). 

Just wish we could be of more help, as I know full well that we could in- 
crease our TBA-type items if the operators were not afraid to buy and stock 
our items. 

Very truly yours, 
SMITH AUTO SUPPLY, 
F. S. SMITH. 


WATKINS Suppty Co., 


Midland, Tezx., November 25, 1959. 
Mr. G. C. Morris, 


Automotive Wholesalers of Texas, 
Austin, Tez. 


Dear G. C.: I am told that you are going to testify before the Roosevelt sub- 
committee which is investigating the coercive practices of oil companies in con- 
nection with the TBA program, and I would like to give you this information. 

Prior to a few years ago, we enjoyed a nice volume of business from the 
service station market; however, due to the practices employed by the oil com- 
pany personnel, we no longer have this business and the doors to this market 
are practically closed to us. 

One of the practices which has proven very effective is that they will not 
allow the service station operator to put merchandise which he has purchased 
from an outside source on the credit card. This of course does not apply to 
merchandise which he purchases from Firestone, Goodrich, ete. So, this in 
itself, unless the service station operator is dishonest, puts him in a position 
whereby he can hardly afford to buy from other than the oil company or a 
“cooperating” source such as the tire companies, etc. 

They also have their volume rebates whereby they give their dealers bonus 
checks based on their volume of purchases and this of course is also very 
effective. 

Please make it quite clear that we are not asking for any favors but we 
would like to be able to compete on a fair basis. In this connection, we only 
ask that the service station operator be able to honestly function as the “in- 
dependent businessman” which they picture him. 

Yours very truly, 
WATKINS Suppty Co., 
T. C. WATKINS. 


Mr. Moore. May I inquire, Mr. Chairman, whether or not all of the 
letters referred to in the gentleman’s statement, whether copies have 
been submitted in their entirety ? 


Mr. Morris. I am submitting all of the letters from which I have 
quoted. 
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Mr. Hatrrenny. He is submitting the originals and he would like 
to withdraw the originals subsequently and submit copies in lieu 
thereof. 

Mr. Morris. In fact, there is one letter that arrived after I prepared 
my statement, but I am submitting it, too. 

Mr. Roosevetr. Mr. Morris, I might say, I think on behalf of Mr. 
Moore and myself, that I think your opening remarks on the first 
page are as eloquent a statement of the need for free competitive 
enterprise as I have ever heard. I am sure Mr. Moore would agree 
with me. 

Mr. Moore. If you hear this in the form of a press release, why 
don’t tell everybody where I got it, will you? 

Mr. Morris. No, sir; I won’t do that. 

Mr. Moore. It is very good. 

Mr. Morris. Thank you, sir. 

Mr. Roosrverr. Mr. Morris, when you recite the instances con- 
cerning the D. & F. Cities Service Station, New Boston Road and 
Reading Avenue, Texarkana, Tex., I believe you stated that the oper- 
ator was compelled to purchase company-sponsored TBA merchan- 
dise or else give up his lease, and you went on to specially note that 
in this instance a Cities Service supervisor showed the operator a letter 
from the home office and told him that he would have to purchase all 
his TBA merchandise from the company or give up his lease. Now, 
that, of course, is of great interest to this committee. My question 
would be, first, what is, if you know, what is the name of the Cities 
any supervisor who showed the operator the letter from the home 
office ? 

Mr. Morris. Mr. Chairman, I do not know his name. I do not 
have it. I have talked with Mr. Westbrook since receiving his letter. 
He advised me in a telephone conversation that he was trying to get 
the name of the supervisor and he had some hopes of being able to 
get a copy of this letter. If I am able to get it, I will be more than 
happy to turn it over to the committee. 

Mr. Roosevetr. I thank you and would appreciate it if you would 
let us know what success you have in your efforts. 

Mr. Morris. Yes, I will. 

Mr. Roosgevettr. Could you also find out for us whether this is the 
supervisor who was normally in charge of this area? In other words, 
if you are not able to track it down and find out the man’s name, could 
you find out whether this man is the man who normally held this 
job? I think Cities Service Co. can be requested to come up with 
the name of the man who held that position at that time. 

Mr. Morris. Yes, sir; I will do that, if possible. 

Mr. Roosrveir. Did the operator state what was in that letter from 
the home office specifically of his own knowledge? I mean did he 
have a chance to see it himself or was he just told about it? 

Mr. Morris. I do know that the operator saw the letter. Now, 
whether or not he remembers everything that is in the letter, I do 
not know. 

Mr. Rooseverr. But he did actually see it with his own eyes? 

Mr. Morris. Yes, sir. 

Mr. Rooskvett. Is this operator now handling only items sponsored 
by the Cities Service, to your knowledge? 
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Mr. Morris. I couldn’t answer that. 

Mr. Roosrvettr. Could you get us+this information—whether as a 
result of this he is now, at least, openly handling only the Cities 
Service sponsored items ? 

Mr. Morris. Yes, sir; I will try to get that information. 

Mr. Roosevett. You mentioned that the supervisor shipped this 
operator a thousand dollars worth of tires over his objection. Are 
these tires furnished to him, if you know, on a consignment basis 
or are they sold to the operator directly ¢ 

Mr. Morris. I am sorry, Mr. Chairman, I do not know. 

Mr. Roosrvetr. Could you also get us that information ? 

Mr. Morris. Yes. 

Mr. Roosrevetr. And my next question will be in the same category. 
Does the Cities Service warehouse and deliver the tires themselves or 
are they supplied by a tire company supplier? The reason we ask 
this, of course, and, incidentally, what kind of tires they were, is so 
we can be as complete in our story as possible. The reason for this 
is, as you know, that in recent FTC decisions part of the justification 
for the oil company is the services which they render. We want to 
find out just how much service they render or is it the tire company 
that fendern the service. Do you happen to know what type of lease 
this service station had—1, 2, 3 year? 

Mr. Morris. No, sir; I donot. 

Mr. Roosrvetr. Could you give us that information, too? 

Off the record a minute. 

(Discussion off the record.) 

Mr. Roosrvetr. Without objection, the Chair is going to instruct 
counsel for this committee to get in touch with the Cities Service 
Co. immediately, ask for the name of the supervisor and ask for a 
copy of this letter and to institute at the earliest, possible moment a 
full investigation of the circumstances of this letter, including all 
See between this station operator and the Cities Service 

O. 

You referred to Earl’s Mobile Service at North Jackson Street in 
Magnolia, Ark., and you stated that it was compelled to remove from 
the shelves all merchandise not bearing the Mobile name. Do you 
have the name of the supervisor in this instance ? 

Mr. Morris. No, sir; I donot. 

Mr. Roosevett. Do you think the service station operator would 
have it? 

Mr. Morris. I do not know. Iam sure that he would have it. 

Mr. Roosrvett. Would it be asking too much for you to try to as- 
certain it for us? 

Mr. Morris. I sure will. 

Mr. Roosevett. Also will you please ascertain for us what TBA 
items particularly were referred to in this instance. 

You mention that the business now averages about $30 a month. 
Can you give us any figures or ask him as to what the account aver- 
aged in comparison prior to this occurrence. 

Mr. Morris. I know that I can get that information. 

Mr. Roosevert. All right. And, if so, we would also like to have 
such information as to what kind of threats were made if he didn’t 
handle the Mobile TBA items. In other words, was he also threat- 
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ened with the loss of his lease or was it indirect pressure or what 
was it that he was afraid of. sc 

Now in the case of Brown’s Gulf Service, Texarkana, Tex., it is 
mentioned that Gulf told Brown’s Gulf Service that he would handle 
their products exclusively or else. In general, again, we would like 
to know what “or else” means to this individual. 

I am sorry to burden you with all this, Mr. Morris, but our staff 
is very limited and our funds are very limited. We are trying to 
do the best job we can and we have to use the voluntary services 
wherever we can get them. Would you inquire of Mr. Brown whether 
he feels he would be willing to give testimony concerning these mat- 
ters if the committee so requests ? 

Mr. Morris. Yes, sir. 

Mr. Roosrverr. At the bottom of page 6 in your statement you 
mention a report by a wholesaler to the effect that he was forced to 
pick up certain TBA items from a service station because of company 
pressure. Again we would like to have the name of the wholesaler, 
which I think you gave us in your testimony. 

Mr. Morris. Smith Auto Supply. 

Mr. Roosrveir. Could you give us the name of the station operator 
and his address, also, and any other details concerning the matter 
that would be pertinent? 

Now at the top of page 7 of your testimony you mention an op- 
erator whose lease was not renewed because he refused to remove 
competitive TBA items from his shelves and you stated that you 
didn’t have the name of this operator at this time. 

Mr. Morris. Is that 7 or 6? 

Mr. Roosrvetr. Seven, I think it is. Wait a minute now. Let me 
check that. When I did this, I think you had added something to 
your statement since I saw the original one. 

Oh, yes, it is on page 6. Iam sorry. It isa little beyond halfway 
down on page 6. “We do not have the name of the operator * * *” 
Do you see that? 

Mr. Morris. Yes, sir. 

Mr. Roosrvetr (continuing). “But know the location of the op- 
erator.” Do you see that? 

Mr. Morris. Yes. 

Mr. Roosrverr. If you don’t know the name of the operator, do 
you know the name of the oil company concerned and can you give 
us the location and, if the service station had a name, give us the 
name of the service station. 

Mr. Morrts. Yes, sir. 

Mr. Rooseveir. And could we have the complete address, if it is 
available, or if you can get it from Mr. Leroy Owens, whom you 
mentioned as selling out his station because of oil company pressure. 

My last question, Mr. Morris, would be in relation to the last. page 
of your testimony, in which you suggest that this committee should do 
what, we can to urge the Congress to give particular attention to a re- 
vision of the antitrust laws and to try to see that the antitrust sec- 
tions of the law enforcement agencies, specifically the Department of 
Justice and the FTC, are adequately staffed and financed. 

This, I am sure, we would all agree is something that we would like 
todo. But the problem is also in not creating a bureaucracy of such a 
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size that it, in itself, would become somewhat of a danger. Also, the 
financial problems involved in relation to the budget—as you know, 
there are considerable stresses on it—would, I think, lead some of us, 
at least, to feel that we would like to see whether we couldn’t tighten 
up the law itself. That is the reason for some of the legislation which 
has been proposed by Mr. Multer, myself, and other members of this 
committee, and on the other side, Members of the U.S. Senate. If you 
have any feelings as to some of the legislation, specifically the “di- 
vorcement,” as it is ca although I don’t call it “divorcement” in 
this instance—I call it a prohibition of doing business in TBA as far 
as the oil companies are concerned—we would like to have your opin- 
ion as to its probable effect on the customer, the eventual customer or 
the general public, on the dealer, the gasoline station dealer, the re- 
tailers and on yourself as a wholesaler, and leaving out the oil com- 
panies for a moment, because, as you pointed out, they have been pretty 
much against this kind of legislation right along. 

Mr. Morris. Mr. Chairman, I have always, up until now, had the 
feeling the oil companies, like the people I represent, under our form 
of government have a right to sell their merchandise, too. I want 
them to do it on a fair and competitive basis. If that cannot be done, 
if the oil companies are not willing to compete in a free and open mar- 
ket, I suppose I would eventually be forced to the conclusion that the 
“divorcement” bill ought to be passed. 

I have a feeling that with some changes in our present law; and this 
is just one lawyer’s opinion, that certain language in the Clayton Act, 
particularly I refer to that language which says, and I cannot quote 
it exactly, that it has a tendency | to create a monopoly or to lessen com- 
petition, it is my understanding, and if it is not true, I stand cor- 
rected, that in order to really make a case under that statute, you 
almost have to prove an industrywide violation. That one specific in- 
stance would not be sufficient to substantiate a conviction. 

I don’t know whether that is true or not. I have been told by 
lawyers that it is true. I am sure the committee is aware of the fact 
that it is almost impossible for an aggrieved party, a small business- 
man, to prosecute an antitrust suit himself, particularly against the 
major oil companies. The cost is prohibitive. He doesn’ t have the 
resources; he doesn’t have resources, both financial and legal, at his 
command. 

Those are two areas that I think the committee and the Congress 
could look into. 

Mr. Roosrevett. Mr. Morris, may I say to you that I sympathize 
strongly with that. Sometime ago I introduced legislation aimed in 
that direction. 

Mr. Morris. I know you did. 

Mr. Roosevert. And it became bogged down in such legalistic bat- 
tles that, frankly, I don’t have too much hope for it. I hope you are 
right and I wish we could find a simple solution to that because I 
think you have hit at the crux of the matter. 

I think that the language should be changed to make sure that 
individual cases will be processed and that justice can be brought 
within the reach of the pocketbook of the little man. and not just. the 
big fellow and yet how to do it and get general acceptance of it is 
something, frankly, that we have not been able to crack. 
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Now, if you can, in your good time, offer us suggestions as to how 
you think it could be done, we would be most grateful for it, I assure 
you. I must say that, speaking for myself, that if we are not able to 
do that in the near future, I think that the urgency and the emergency 
that exists for the type of individual that you have so well described 
in your statement almost demands the more drastic method of saying 
until we do come up with something along this line, we are going to 
have to take the more drastic method. I would have been glad, as 
you say, to remove that barrier afterward, but it seems to me that we 
have gone on now for so many years. As you know, this isn’t a recent 
problem ; this is a problem that has occupied the attention of the com- 
mittees for well, to my knowledge, over 20 years, and I can see little 
or no progress in those 20 years. 

Mr. Morris. It is getting worse, Mr. Chairman. 

Mr. Roosevett. It is getting worse, isn’t it ? 

Well, then, it seems to me that the time has pretty nearly come when 
this committee should consider a pretty effective form of action and 
anything that you can do to give us specifics in the matter which you 
brought to our attention will be very much appreciated, I assure you. 

Mr. Moore. 

Mr. Moore. Mr. Chairman, I am wondering, to follow up your 
thought: Mr. Morris, are we not getting into an area as to whether 
or not the problem you pinpoint is a problem in which the individual 
could be better served by a State law in this area, rather than placing 
the burden upon the Federal Government to handle each individual 

ease ¢ 

Now you have stated that apparently the law is ineffective today 
because ‘under the Federal statutes there must be an industrywide sit- 
uation occurring and that that is not giving you the type of relief you 
feel you need. May I then simply repeat, sir, is this not, then, an 
area where the State legislatures have a responsibility, as well as we 
here in the Congress ? 

We have to look at it on an overall basis for the good of the country, 
generally, but we are not conversant and we probably will have great 
difficulty drafting law which would be applicable to many of the in- 
stances that arise in so many of the States. 


Now. having sufficiently confused you, do you think that that would 
not be fair to say, sir? 

Mr. Morrts. Mr. Moore, I think it is, and may I say this: Operat- 
ing on the theory that you have advanced, in 1955 our association 
sponsored a bill in the Texas Legislature. We passed the bill in the 
house of representatives and failed to pass it in the senate. It was 
not defeated; we just didn’t get it considered. But in the process of 
passing that bill, in my opinion they emasculated it by writing the 
same language that I complained about a few minutes ago that is 
now in the Clayton Act. 

This vear, in 1959, at our regular session we attempted to pass the 
same bill again. There is a matter of interstate commerce involved 
in this matter which does make it a Federal problem. 

In answering your question, without going and beating around the 
bush about it, I would sav, “Yes,” if each State could solve the prob- 
lem. they ought to do it, but T am convinced that we are not going to 


be able to solve it in Texas. We are going to keep on trying. Maybe 
eventually we will succeed. 
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The bill that we introduced I think would solve the problem in our 
State, on the State level, but we might run into some problems because 
we are dealing with people that are in interstate commerce and how 
effective a State statute would be, I do not know. 

Mr. Moore. Sir, might we have the benefit of that proposed legis- 
lation ? 

Mr. Morris. I would be glad to send you a copy. I am sorry I did 
not bring it. 

Mr. Moore. That is, the bill that your association sponsored in the 
Texas Legislature. 

Mr. Morris. Yes, sir. I would be glad to send you a copy. 

Mr. Moors. With respect to other parts of your statement, and I 
want to repeat I am very much impressed with your language in the 
first several pages. 

Mr. Morris. Thank you. 

Mr. Moore. Your language in support of this great system of ours. 
I find myself in these brief hearings today and yesterday of drawing 
a conclusion which I don’t know whether it is fair to all or not, but 
that a few individuals who are in the automotive parts business are 
here fighting the battle of the filling station operators. 

Mr. Morris. That is right. 

Mr. Roosevett. If my colleague would yield. 

Mr. Moore. He has answered. 

Mr. Roosevett. Would you still yield for a minute? You don’t 
mean to imply that you are not fighting the battle of your own mem- 
bers, also? ; 

Mr. Morris. No, sir; I did not mean to imply that, Mr. Chairman. 

Mr. Moore. And I didn’t mean to solicit such an answer. I know 
you are certainly in support of your association’s beliefs. 

Mr. Morris. We are here for a selfish reason, if you want to call it 
a selfish reason—to stay in business, and, also, we are here for an addi- 
tional reason, that we believe or I believe that the service station 
operator has a right to be what the oil companies say he is in every 
other breath, except when it comes to buying TBA items. 

Mr. Moore. And am I correct, sir, in gathering this impression, that 
the danger you see today of the small and independent businessman 
perhaps is greater, in your opinion, for the retail operator, the gasoline 
station operator, than it is any member of your association ? 

Mr. Morris. I wouldn’t say that that was necessarily true, Mr. 
Moore, because I think if the retailer is in danger, then the wholesaler 
is in danger first. 

Mr. Moore. Well, the reason I had sort of approached this in the 
reverse is that you are saying here that you do not do much business 
with him anyhow and he is not free to do business with you, so I con- 
cluded that it was on behalf of his own welfare as an independent 
businessman that you were speaking, rather than the fact that we 
realize that if we can solve this problem, there will be a much wider 
marketing area available to the members of your association. 

Mr. Morris. That is true. 

Mr. Moore. But I felt that you, and in your:statement you have so 
indicated, that the members of your association are selling them very 
little anyhow, so you are not about to die businesswise because you are 
not getting much business with them at the present time, according 
to the statement, as I understand it. 
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Mr. Morris. May I say this, Mr. Moore, that because the vehicle 
population of this country is growing by leaps and bounds, the _— 
I represent are doing business in spite of what is going on, not be- 
cause of it, but in spite of it. 

Mention was made yesterday of the fact, with reference to the car 
dealer, and in Texas we have difficulty selling to car dealers for the 
same reason—it is not as acute as this is, but because there are so many 
automobiles in our country and they are on the increase, the volume of 
our members is not falling off, but eventually there may be a leveling 
off and as we gradually lose these markets, then there is a danger to 
the people that I represent, but as I attempted to say, I am not here 
solely for their benefit. If there is no place in our economy for the 
automotive wholesaler, then maybe we ought not to be in the business. 

I am not here to say that the Government ought to put an umbrella 
over us and make business for us. What I am attempting to say is 
that we want to have an opportunity to walk into these service stations 
alongside the representative of the major oil company and on the basis 
of price and quality offer our merchandise for sale, and on that basis 
alone. We don’t want the fact that he is the landlord to give the oil 
company the right to dictate to that person whom he even says in his 
contract is an independent businessman. We want him to recognize 
him as an independent businessman. We believe that is fundamental 
to our way of thinking. That is my purpose in being here, my main 
purpose. 

I think I would be here if I were not connected with the association 
and I knew about it and was familiar with it, as I am after having 
worked for the association now nearly 8 years. 

Mr. Moore. You say 8 years? 

Mr. Morris. Yes, sir. 

Mr. Moore. You are then a volunteer before this committee; is 
that right ? E 

Mr. Morris. Yes, sir. 

Mr. Moore. Your association, has it gained in membership in the 
past 8 years? 

Mr. Morris. Yes, sir. 

Mr. Moore. In other words, new automotive dealerships, automo- 
tive wholesalers have been growing in the State of Texas? 

Mr. Morris. I would not say that that was true. I can’t actually 
say that they have grown or decreased. 

Mr. Moorr. I am talking “new” primarily. 

Mr. Morris. I would say just about held their own on that, and 
that would be what I think isa pretty good guess. 

Mr. Roosevetr. Would my colleague yield ? 

Would it be fair to say that their problems are such that they have 
felt it wise to associate together in the association in order to get 
increased strength ? 

Mr. Morris. That is right. 

Mr. Harrrenny. I might say, Congressman Moore, nationally, a 
few years ago, we had no State associations. Texas was one of the 
early ones. Now, I believe, we have 24 State associations where whole- 
salers have banded together on a local level because of the problems 
confronting them, as well as national. 
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Mr. Morris. That has not been because of an increase in the popu- 
lation of automotive wholesalers; it. is because they have seen the 
need to organize together to try to solve their problems. 

Mr. Moore. Are you a member of a national organization? Are you 
affiliated with a national organization $ 

Mr. Morris. No, sir. 

Mr. Moore. You are an independent ? 

Mr. Morris. An independent trade association. 

Mr. Moore. An independent trade association ? 

Mr. Morris. Yes. 

Mr. Moore. Of course, you have referred to some information which 
I think certainly should be available to the committee. The only 
thing I am hoping is that in each instance—you have underlined in 
several instances the letters that you referred to, which bothers me 
a little bit. Maybe it is because of my background in law. The let- 
ters pretty generally say, such as in the D. & F. Cities Service Station 
letter, that someone told him. I mean we are referring to a conversa- 
tion twice removed, perhaps, from the letter. 

In Earl’s Mobile Service, we are reporting that Earl said that 
somebody came in and said to him that he would have to remove all 
merchandise from his shelves. 

Browns Gulf Station, the recital is that someone told that he should 
handle Gulf products exclusively. And this is true in each instance. 
I am wondering in each of these letters if we can get down to specifics, 
and I think that is what the chairman has in mind. We want to know 
who told who; we want to know when this occurred. And I would 
like to think, even if it is necessary for this committee to go and sit in 
the State of Texas, that the individual who ran D. & F. Cities Service 
Station will come and tell us the same thing that we are told has been 
told him by somebody else, and the same situation with respect. to 
Earl’s Mobile Service, that he will come before this committee and 
tell us and give us an actual accounting, rather than based upon any 
hearsay, sir. I hope that the chairman of this committee will seriously 
consider even going to the State of Texas to confirm the things that 
you have brought out here, because to me they go to the very basis of 
our investigation. 

Mr. Roosevett. I would say we would be delighted to go to Texas. 

Mr. Moore. I would like us to do that, plus the further fact I also 
would like to go to the State of Texas. 

Mr. Morris. We will get you some witnesses if you will come to the 
State of Texas. 

Mr. Moore. May I say I don’t want just some witness; I would like 
to have these people that are on pages 4 and 5 of this statement of 
yours and that perhaps are in these letters, sir, that have made a 
serious indictment here of the policies that we are investigating. 

Mr. Morris. Well, of course, I cannot tell you today that these 


people would be willing to testify. I know that you appreciate this 
problem. 


Mr. Moore. Yes, sir. 

Mr. Morris. And I know that there is too much of this saying so and 
so is supposed to have said it, but, unfortunately, so far as the people 
I represent and for the purposes of this hearing, they are not expe- 
rienced in what this committee would like to know, in the first place, 
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and in the second place they are dealing with a ticklish proposition. 

Mr. Moore. I understand that, sir. 

Mr. Morris. And many times a service station operator will tell me 
or some wholesaler something in confidence that he would not tell 
this committee because of the very problem. If this problem did not 
exist, he would be willing to do it, of course. 

Mr. Moore. You know I appreciate that and I see exactly where 
this operator is, but we have referred to the great system of ours and 
that is a part of our system. The major oil companies are entitled 
to their own day in court. I am interested, very frankly, in the small 
station operators. I have more of those in my area than I have auto- 
motive supply dealers and if I can keep the small station operator 
in a healthy condition businesswise, I am going to keep you in business. 

Mr. Morris. That is right. 

Mr. Moore. That is what I am interested in and although he may be 
the lamb of sacrifice, I want some of them in here because when that 
happens, we are going to bust this thing wide open. 

Mr. Morris. That is right, and I don’t think it will be solved until 
someone does do that. 

Mr. Moore. The only other question, sir, is this: May I ask, are the 
members of your State association also members of a national asso- 
ciation ? 

Mr. Morris. Some of them are and some of them are not. It is not 
required. 

Mr. Moore. I see. 

May I just say thank you for appearing before the committee. 

Mr. Roosrverr. Mr. Morris, may I take this opportunity to say 
that I have given a lot of thought to this problem of how we get 
around the fear of retaliation that the witnesses might have who 
would come before the committee. The committee does have the 
power of subpena. 

Mr. Morris. Yes. 

Mr. Roosrverr. You have given us specific instances of situations 
where I agree with Mr. Moore, I think with your help and coopera- 
tion we could have a very effective hearing in a couple of key spots— 
let’s say Texas as one—and this committee, I think, is going to ex- 
plore what cooperation we can get from the Department of Justice 
for the enforcement of that section which we discussed previously, 
title 18, U.S. Code, section 1505, which specifically protects witnesses 
before a congressional committee and try to make it so clear to these 
individuals that we would subpena, if necessary, to come before the 
committee that any question of possible retaliation would be dealt 
with the kind of swiftness which would indicate that no tampering 
with these witnesses in retaliation would be in any way tolerated by 
the executive branch of the Government, upon your complaint. 

Mr. Morris. That would be very helpful. 

Mr. Roosevetr. If we can do that, I think perhaps we have set the 
ground for more effective hearings in the future. 

Mr. Morris. Plus, Mr. Chairman, the further fact that beyond the 
specific code provisions of the Federal code, if anybody will come 
here and give us the information that we need that we would as a 
committee continue a very close surveillance of his business, under- 
taking to see whether or not the pressures are being exerted as a result 
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of that appearance or coercion is resorted to because of that appear- 
ance. 

Mr. Morris. That would be very helpful. 

Mr. Moore. That is about all I think we can do as a committee to 
pave the way for this thing to get down to specifics and on basis of 
charge and countercharge. 

Mr. Roosevetr. Mr. Steed, do you have any questions ? 

Mr. Sreep. First I would like to make a comment and then I have 
a question or two. 

Several years ago this same subcommittee did do quite a bit of 
work in this field of getting information from filling station operators. 
We had a great many who came forward, some with some misgivings 
about this very matter of retaliation. We told them that if anything 
like that occurred, the committee wanted to know about it. And, 
as far as my memory serves me, no such retaliation resulted and we 
had hoped that from the results of that that witnesses would realize 
that they can come before this committee and give facts and survive 
the ordeal. 

I think that the record of several years ago, where we had so many 
filling station operators, we had many hearings in the field. Some of 
these men showed a great deal of courage and forthrightness, and if 
there were any cases of retaliation, none of them ever came to my at- 
tention, and at that time we promised them that if such steps were 
taken, we would come to their defense, but apparently it wasn’t neces- 
sary. I think you can point that out to those who have legitimate 
complaints and legitimate information today, that certainly I think 
the major oil companies, if they are the culprits in this case, have a 
sort of management that they wouldn’t deliberately put themselves 
in a position to be censored for such a thing. 

I think that the filling station operators can really be reassured 
that they do have a right to come before their Congress and tell their 
story and not have to be punished for it. 

On page 3 of your statement you make a remark that this problem 
is not only one that automobile wholesalers and service station opera- 
tors are faced with, but it is of direct concern to every independent 
businessman in the country. You don’t expand on that. Do you feel 
that or do you mean by that that you feel that what is going on in this 
industry, if it becomes permanent and successful, could spread to other 
industries and involve businessmen not presently faced with this sort 
of thing? 

Mr. Morrts. Yes, sir, that is what I meant by the statement. 

Mr. Streep. Could you give any examples of other types of business 
you think might be susceptible to this sort of operation ? 

Mr. Morris. I think the grocery business, the drug business. 

Mr. Streep. Well, do you mean by the grocery business the chain- 
store thing? I am thinking more in terms of this sort of thing 
effervescing from the manufacturer to the jobber, to the wholesaler, to 
the retailer. Is that the implication of your remark? 

Mr. Morris. I feel that if this is succesful in the automotive parts 
business, those who are in a position to financially control other busi- 
nesses can work out the same sort of plan that would be effective and 


thus destroy the independent retailer and wholesaler in other lines 
of business. 
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Now it hasn’t happened exactly the way that it is in this business 
as yet. 

Mr. Roosrvetr. If my colleague would yield. The committee files, 
however, are quite full of complaints similar to these in, let’s say, the 
shoe industry and the appliance industry and in several other indus- 
tries in support of what the witness has said. 

Mr. Sreev. I want to make this comment: Apparently you have 
given a lot of thought to this whole thing. We know that our national 
economy is at an alltime high. We know that our population is at 
an alltime high. We have more of everything than we ever had be- 
fore, by any yardstick by which you measure. We have always gone 
on the assumption that our so-called middle class or small business 
community or Main Street, or whatever you want to call it, is the back- 
bone of the economy. We know that most employed Americans find 
their jobs in their home communities, largely through this so-called 
independent businessman or small businessman. We know that our 
country is going to have to create a lot more jobs in the immediate 
years just ahead of us and traditionally, if those jobs are created, they 
will have to be created in proportion through these hometown small 
businessmen. I think there are about 4,600, 000 such institutions. 

Now, strangely enough, in spite of all these signs of growth and 
prosperity, recent surveys show there are more vacant store buildings 
on Main Street of America than there has been at any previous time 
in our history. Do you think that this strange factor at a time like 
this is partly or wholly or any way affected by this concentration of 
sales and service power into fewer and fewer hands? 

Mr. Morris. I think it makes a contribution to that situation. 

Mr. Sreep. It would seem logical that American businessmen, if 
they see something working effectively i in one field, would certainly try 
to apply it to others. We know that in the dairy ‘business, the bakery 
business and many other businesses that the number of people involved 
in serving the American people is diminishing rapidly. Personally 
I think that is a bad trend and more and more in all sort of fields, in 
the good business, especially, fewer and fewer large corporations are 
controlling vast percentages of the whole market and if free compe- 
tition is the protection of the consumer, then competition as we used to 
know it is gradually fading out. The nature of the petroleum in- 
dustry is such that competition sometimes doesn’t apply in the same 
sense it does in others and I assume that this is one of the factors that 
contributes to these problems. 

The thing now I would like to ask you about is, How long have you 
been in this business ? 

Mr. Morris. I have been with the Automotive Wholesalers of Texas 
since June 1952. 

Mr. Moore. Would the gentleman yield ? 

Previous to that time, were you affiliated with any trade association ? 

Mr. Morris. Prior to that time, I was a member of the State senate. 

Mr. Moore. The State Senate of Texas? 

Mr. Morris. Yes. 

Mr. Steep. What I want to get at is this: Have you been in this busi- 
ness long enough to see some new gadget or some new item that would 
have public acceptance e try to find its way into the market ? 

Mr. Morris. I didn’t get your question. 
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Mr. Sreep. I say have you been in this business long enough to see 
some new item or gadget or accessory developed by some individual 
try to find its way into the market ? 

"Mr. Morris. Sure. Yes, sir. 

Mr. Sreep. There are a variety of things that automobile operators 
could or would use that are not made by the big manufacturers and 
are not susceptible to being distributed through these systems that 
you are complaining against. What problem ‘does the inventor or 
developer have of a new gadget in the getting of his item on the 
market ? 

Mr. Morris. I don’t feel, Mr. Steed, that I am qualified to answer 
that question. 

Mr. Sreep. I didn’t know whether you had had experience with any 
such item as that or not. 

Mr. Morris. I do know that there are new discoveries, new inven- 
tions in this business, like in any other business. In fact, I think more 
than any other business. 

Mr. Sreep. I know of two instances where men have developed 
things and have wanted to try to get widespread opportunity to: sell 
and this very thing you complain of made it virtually impossible for 
them to do it. I did not know whether you had had such an experience. 

Mr. Morrts. No, sir, I really haven’t and I don’t feel I would be 
qualified to answer ‘it. 

Mr. Streep. The cutting off of the opportunity for a new develop- 
ment, a new gadget t, is one phase of this question that we haven’t had 
very much testimony on, but also I think it is greatly involved in it. 
That is all. 

Mr. Roosevetr. It is my pleasure to introduce a very valuable mein- 
ber of our committee, Mr. Avery, from Kansas. I didn’t get a chance 
to introduce him before. 

Mr. Avery. Thank you. Did you say valiant or valuable? 

Mr. Roosreveit. I would say both. 

Mr. Avery. Thank you. Inasmuch as I have not had an opportu- 
nity to hear the witness’ statement or hear the other questions pro- 
pounded, I don’t think I want to impose upon the time of the com- 
mittee except to ask one question, and if this has been answered, so 
state and I will find the answer in the record. Because of the excise 

sales tax collection on gasoline in my State of Kansas, it is pretty easy 
to determine what proportion of the gasoline is sold by the so-called 
distributors for the major companies and from the so-called inde- 
pendent dealers. Would you have that figure for us for the State 
of Texas? 

Mr. Morris. No, sir, I would not. 

Mr. Avery. Would it be available for us ? 

Mr. Morris. I possibly could get it for you. 

Mr. Avery. I would appreciate it if you would get that for the 
record. If there is another formula that you could find that would be 
more convenient than that one, of course you employ any device that 
you might want to, but I think that that would be a pretty accurate 
way of making that determination. 

Thank you, Mr. Chairman. 

Mr. Roosrveur. Mr. Counsel, do you have questions ? 

Mr. Mitcuetu. No questions. 
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Mr. Roosevett. Mr. Dalmas, any questions ? 

Mr. Damas. No questions, thank you, Mr. Chairman. 

Mr. Roosrvett. We want to thank you very much for your testi- 
mony. It will be very helpful to the members of the committee. 

Our next witness is Mr. Charles Rodefeld, of Rodefeld Co., Inc., 
Richmond, Ind. 

Mr. Hatrrenny. While he is coming up, Mr. Chairman, Mr. Morton 
Zakarin, who testified yesterday, wanted to know if he could incorpo- 
rate in this record a telegram he received which says: 


You have been authorized to advise Chairman Roosevelt and members of the 
committee before whom you appeared that the 100 members of the Brooklyn- 
Queens chapter of the Automotive Parts Distributors Association are behind your 
effort to bring to the attention of the committee the intolerable position which 
the members of this organization have been placed by the unfair business prac- 
tices of the oil company exerting pressure against their customers, the gasoline 


distributors and service stations, to handle tires, batteries and accessories sold 
by the oil companies. 


Durr GREENBAUM, 
President of the Brooklyn-Queens Chapter of the Automotive Parts Dis- 
tributors Association. 

Mr. Zakarin asked me if we couldn’t read that and advise you. I 
don’t know whether you want it as part of the record, but at least we 
wanted to let you know that they were members backing this case. 

Mr. Roosreveit. Without objection, the telegram just read into the 
record will be considered an exhibit offered by Mr. Zakarin. 

Mr. Moore has a question concerning it that he would like to ask. 

Mr. Moore. The individual named, sir, is he a member of your 
national organization ? 

Mr. Hatrrenny. I couldn’t answer whether this man is or is not. 
I could find out for you. We have someplace around 4,500 members 
out of about 16,000 in this business, so I can’t answer that. But I can 
find out and let you know. 

Mr. Moore. I would like that. 

Mr. Roosrveit. Mr. Rodefeld, would you raise your right hand ? 

Do you solemnly swear that the testimony you are about to give 
before this committee shall be the truth, the whole truth, and nothing 
but the truth, so help you God ? 

Mr. Roperexp. I do. 


TESTIMONY OF CHARLES RODEFELD, RODEFELD C0., INC., 
RICHMOND, IND. 


Mr. Roosrvett. Would you state again for the record your full 
name and address and your business connection ? 

Mr. Ropreretp. My name is Charles Rodefeld. I live in Richmond, 
Ind., 1911 Beverly Lane. I represent the Rodefeld Co., Inc., Rich- 
mond, Ind. 

Mr. Rooseveit. Now, you are in the automotive parts wholesaling 
business; is that correct ? 

Mr. Ropererp. Yes, sir. 

Mr. Roosrvert. What are your chief outlets and to whom do you 
sell ? 

Mr. Roprretp. Well, garages, car dealers, service stations, and we 
have a small redistribution business in which we sell to other regular 
small jobbers. 
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Mr. Roosrvetr. What proportion of your customers are in the serv- 
ice station business ? 


Mr. Ropereip. Pretty close to 35 percent, I would guess. 

Mr. Roosrvetr. About 35 percent ? 

Mr. Roprererp. Yes, sir. 

Mr. Roosrvett. And you handle 

Mr. Roperexp. At least 35 percent. 

Mr. Roosevett. You handle a general type and class of merchandise 
in your organization ? 

Mr. Roperetp. Just about everything, yes. 

Mr. Roosevett. Could you briefly give, and be as specific as you 
can, such information as you care to relate to this committee ? 

Mr. Ropreretp. Do you have a copy of my statement there? 

Mr. Roosrvett. I believe we do. 


Mr. Ropgretp. I would like to skip part 2, because you covered that 
yesterday on equipment. 

Mr. Roosevetr. However, without objection, we will include it in 
the record as if you had given it. 

(The prepared statement referred to follows:) 


STATEMENT OF CHARLES RODEFELD, RODEFELD Co., INC. 


Part 1—My name is Charles Rodefeld. I live in Richmond, Ind., at 1911 
Beverly Lane. A high school graduate and 1 year at Purdue University, I have 
had 10 years experience in the automotive replacement parts business; 3 years 
in our delivery and stock section; 2% years in our automotive machine shop; 
and the past 4 years as manager of the headquarters store and warehouse. I 
represent the automotive division of the Rodefeld Co., Inc., 96 West Main Street, 
Richmond, Ind. In our automotive division, at present, we have 61 employees, 
4 branches in addition to our headquarters store, and cover an area of some 
3,800 square miles in eastern Indiana and western Ohio. 

The business was established in 1900 by A. H. Rodefeld, Sr., my grandfather, 
and entered the automotive service business with the advent of the first auto- 
mobiles. 

The name “Rodefeld” is listed in the Saturday Evening Post roster of 1801 
trucks built in the United States. A small number of trucks were built by A. H. 
Rodefeld and his three sons in the early 1900's. 

Concurrent with a brief experience in manufacturing automotive parts in the 
early 1920’s the Rodefeld Co. entered into the business of automotive parts 
wholesaling. 

Part 2.—For many years we have experienced unfair price competition from 
some of the major petroleum producers. In recent years the practices of coer- 
cion and unfair price competition by the major petroleum producers has greatly 
increased. 

At one time the sales of automotive service equipment to service stations was 
a considerable percentage of our sales. Today our sales of such equipment 
is practically nil, due to the unfair practices of the major petroleum producers 
supplying such equipment to independently owned as well as their own com- 
pany-owned station at our cost prices. 

Example 1: In May 1959, Fred’s Mobil Service, Winchester, Ind., bought a tire 
changer for $96.50 through the Mobil Oil Co., an exact duplicate of the machine 
we offered at the manufacturers service station net price of $129. 

Example 2: In August 1959, Showalter Standard Service, Fountain City, 
Ind., bought a tire changer machine from the Standard Oil Co. for an amount 
equal to our cost on the identical machine. 

Part 8—Our salesmen contacting service station accounts are constantly 
facing more and more resistance from service station operators because of the 
tire and petroleum producers pressure on the operator not to buy products com- 
petitive with the company’s product. These products include practically all 
items sold and used in service by the station operators. This reluctance not 
to buy on the part of the operator is being experienced not only by us but by 
other independent wholesalers in this area. 
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The one and only reason we are unable to sell competitive automotive products 
to service stations is because of the programs of harassment, pressure, and 
special price deals. 

Service station operators handling products of the major tire companies and 
petroleum products tell us they would like to buy from us on competitive lines 
other than tires and petroleum products, but are not permitted to do so. 

The following are examples: 

Example 3: Statement by Mr. Russell Brehm, operator under lease of the 
Brehm Standard Service Station in Richmond, Ind. The service station property 
was not owned by the Standard Oil Co. /This station was operated by Mr. Brehm 
through the years of 1955, 1956, and 1957. 

In Mr. Brehm’s verbal statement, he stated that a Mr. Ben Gill, a representa- 
tive of the Standard Oil Co. on TBA items, gave Mr. Brehm notice to discon- 
tinue displaying, merchandising, and selling two products, namely Bardahl and 
Rislone, oil additives. Mr. Brehm did not remove these products from display ; 
whereupon, on the next call the Standard representative, Mr. Gill, did person- 
ally remove the stock of these items from display to a concealed place in the 
rear of the station. 

Mr. Brehm stated that pressure, by constant harassment, was applied to dis- 
courage him from purchasing and handling any products that were competitive 
to products supplied by the Standard Oil Co. These products included such 
items as fan belts, batteries and cable, spark plugs, oil filters, radiator hose, 
chemicals, and so forth. 

Mr. Brehm further stated that one time, operators were called into a meeting 
conducted by the Standard Oil Co. and urged to contact their Congressman and 
oppose a bill before Congress dealing with price fixing. 

Example 4: In 1958, a leased service station, the Willoughby Standard Service, 
Richmond, Ind., an account to whom we were selling Rislone, an oil additive 
product, was forced by the Standard Oil Co., to discontinue handling the product. 

Example 5: In July 1959, MeMiller’s Sohio Service, Greenville, Ohio, told us 
he could not display Rislone, and reports the oil company told him not to handle 
this product. 

Part 4.—Tire and oil products distributors in conjunction with the major tire 
firms and petroleum producers are using special price inducements or price 
package deals to service station operators, all predicated on capturing 100 per- 
cent of the purchases of the operators requirements. 

Example 6: The T.B.A. supplier offers in this bonus plan an additional discount 
of 3 percent and 2 percent. In addition, they offer the 2-percent cash discount, 
standard for the industry. 

The T.B.A. Supply Co., Richmond, Ind., a Goodrich T.B.A. supplier, services 
all Marathon and Phillips stations in our area. The same company has an- 
other division, which is the Phillips “66” distributor. These T.B.A. items are 
sold (see attached letter—Ohio Oil Co.) to these dealers on a bonus plan. Items 
sold, sparkplugs, oil filters, chemicals, brake fluid, ete., are identical to what 
we sell, and are sold to these dealers on this bonus plan, by the oil company. 

This is construed by us to mean the program is only to capture 100 percent of 
the operators business on most products sold by service stations. 

Example 7: The Sun Oil Co. offers to their Sunoco station operators through 
their T.B.A. system, a yearly T.B.A cash refund with nothing to do with the 
operators volume of petroleum products sold. The refund can run as high as 
12 percent on these T.B.A. items, which include tires, antifreeze, batteries, fan 
belts, radiator hose, chemicals, oil filters, and spark plugs, some of which are 
identical, package and product, to what we sell. 

Example 8: In November 1959, the operator of Jim’s Phillips 66 Service, in 
Knightstown, Ind., told us if he buys all his T.B.A. items through his T.B.A. dis- 
tributor, the oil company would give him free rent for 2 months, after the first 
of the vear. 

Part 5—In relation to the loss of antifreeze business attributed to pressure 
exerted by petroleum producers and their distributors, we offer the following: 

Example 9: The Brown Texaco Service Station, in Richmond, Ind., has always 
handled and sold Zerex and Zerone antifreeze. Many of his customers prefer 
this brand. His supplier, the Texaco Co., will not permit him to display the 
products. To serve his customers on Zerex and Zerone, he is forced to keep it in 
a concealed place. 


Other than this, the Texaco Co. does not exert undue pressure on any service 
station products the operator handles. 
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Part 6—Our business has been affected adversely by the general pressure 
applied by the tire and petroleum producers, and by the bonus, refund, or kick- 
back plans, which have been put into effect recently. 

In our opinion : 

Service station operators doing business on their own capital, at their own 
risk, should be free to purchase service items at their own discretion, to render 
the best possible service at a profit. 

If and when all service stations become a captive market of the big tire and 
petroleum producers on all service items sold by service stations, the day of the 
service station operator as a small businessman will come to an end. 


(Form letter of Ohio Oil Co. referred to in example 6 of Mr. Rode- 
feld’s statement is as follows:) 


Tue Onto Orn Co. Sates DIVISION, FINDLAY, OTTI0 


1959 MARATHON TBA BONUS PROGRAM 


We will in 1959 pay our dealers in all company-numbered stations a TBA 
bonus in cash. This bonus is to consist of 3 percent payable on all TBA pur- 
chases from B. F. Goodrich in excess of $18 per thousand gallons of gasoline 
purchased from the Ohio Oil Co. during the year 1959. These TBA purchases 
will be compiled from sales figures furnished the Ohio Oil Co. by our TBA 
supplier. We will also pay an additional bonus of 2 percent on all TBA pur- 
chased from B. F. Goodrich in excess of 1958 purchases if the dealer attains his 
1959 gasoline quota. 


All dealers who are in operation at the end of 1959, and have been in opera- 
tion for a minimum of 3 months, will be eligible to participate in this program. 
Installation and continued use of the “Inventory Guide” is essential in this 
program. Use of this tool will help insure adequate stock on hand for resale, 
help keep merchandise stock in balance, as well as tend to prevent loss due to 
obsolescence. The “Inventory Guide” is to be furnished by our TBA supplier. 

All bonuses earned are payable on or before February 28, 1960. 

Mr. Roosrvetr. You may proceed. 

Mr. Roprrevp. Part 3. Our salesmen contacting service station 
accounts are constantly facing more and more resistance from service 
station operators because of the tire and petroleum producers pressure 
on the operator, not to buy products competitive with the company’s 
product. These products ‘include practically all items sold and used 
in service by the station operators. This reluctance to buy on the 
part of the operator is being experienced not only by us but by other 
independent wholesalers in this area. 

The one and only reason we are unable to sell competitive automo- 
tive products to service stations is because of the programs of harass- 
ment, pressure, and special price deals. 

Service station operators handling products of the major tire com- 
panies and petroleum products tell us they would like to buy from us 
on competitive lines other than tires and petroleum products, but are 
not permitted to do so. 

Example 3: Statement by Mr. Russell Brehm, operator under lease 
of the Brehm Standard Service Station in Richmond, Ind. The serv- 
ice station property was not owned by the Standard Oil Co. This 
station was operated by Mr. Brehm through the years of 1955, 1956, 
and 1957. 

Mr. Rooseveit. Let me just check that for a second. The station 
property was not owned by the Standard Oil Co. ? 

Mr. Roperetp. They leased it from the owner. 

Mr. Roosrvert. They leased it and then they gave Mr. Brehm a 
lease ? 

Mr. Roprretp. They leased it to Mr. Brehm. 
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In Mr. Brehm’s verbal statement, he stated that a Mr. Ben Gill, 
a 1 aeige ers of the Standard Oil Co. on TBA items, gave Mr. 
Brehm notice to discontinue displaying, merchandising, and selling 
two products, namely Bardahl and Rislone, oil additives. Mr. Brehm 
did not remove these products from display; whereupon, on the next 
call the Standard representative, Mr. Gill, did personally remove the 
stock of these items from display to a concealed place in the rear of 
the station. 

Mr. Roosgevett. He made this statement to you ? 

Mr. Roprereip. Mr. Brehm made the statement to me. 

Mr. Brehm stated that pressure, by constant harassment, was ap- 
plied to discourage him from purchasing and handling any products 
that were competitive to products supplied by the Standard Oil Co. 
These products included such items as fan belts, batteries and cable, 
spark plugs, oil filters, radiator hose, chemicals and ete. 

Mr. Brehm further stated that one time operators were called into 
a meeting conducted by the Standard Oil Co. and urged to contact 
their Congressman and oppose a bill before Congress dealing with 
price fixing. 

Mr. Moore. Mr. Chairman. 

Mr. Roosevett. Mr. Moore. 

Mr. Moore. I think the way he has presented his statement perhaps 


might give us an opportunity to ask individual questions after each 
example. 


Mr. Ropereip. That would be fine. 

Mr. Moore. With respect to example 3, you have indicated that 
Mr. Brehm’s statement to you was an oral statement. 

Mr. Ropererp. That is correct. 

Mr. Roosevett. But then you say that Ben Gill gave Mr. Brehm 
notice to discontinue. Is that, sir, a written notice or oral notice? 

Mr. Ropereip. They are too smart to put anything in writing. 

Mr. Moors. That is an oral statement ? 

Mr. Roprretp. Yes, sir. 

Mr. Moorr. Do you know the length of lease that Mr. Brehm has 
on this station with Standard Oil? 

Mr. Roperetp. He operates on a yearly lease, I believe. 

Mr. Moore. Could you obtain that information accurately for us 
as to whether or not it is a year-to-year lease? 

Mr. Roperetp. I am positive it is. 

Mr. Moorr. In the last paragraph of your letter or your example 
you indicate that the Standard Oil Co. conducted a meeting and urged 
those in attendance to contact their Congressman and oppose a. bill 
before Congress dealing with price fixing, you do not find that a viola- 
tion of any law, do you? Why do you incorporate that in your state- 
ment? Do you not think they have a right to suggest their company’s 
position to encourage individuals who might think along their lines? 

Mr. Roperetn. I see nothing wrong with it. 

Mr. Roosevett. However, would it be correct to say, Mr. Rodefeld, 
that if there was any implication or any indication that if they didn’t 
go along, if there was pressure put on it, it certainly would be im- 
proper, would it not? 

Mr. Ropveretp. That is correct. 

Mr. Roosevett. But you are not implying here any pressure was 
put on? 
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Mr. Roperetp. No, he didn’t relate this to us. 

Example 4: In 1958, a leased service.station, the Willoughby Stand- 
ard Service, Richmond, Ind., an account to whom we were sellin 
Rislone, an oil additive product, was forced by the Standard Oil Co. to 
discontinue handling the product. 

Mr. Roosevett. My question on-that it, Was there any reason given 
for it? I mean was it said that they didn’t like the product or it would 
hurt the sale of their gasoline because it wasn’t a good product ? 

Mr. Roperetp. No, sir. It is a good product. 

Mr. Roosrvett. I assume you think it is a good product. 

Mr. Ropereip. Their only reason was that it was competitive with 
the Standard Oil products. 

Mr. Rooseve.t. That is what I want to get clear. In other words, it 
was not a valid reason outside of the fact that they just didn’t want it 
there; is that correct ? 

Mr. Roperetp. That is right, sir. 

Mr. Avery. Just one further definition. You say they were forced 
to discontinue handling. How were they forced ? 

Mr. Roperetp. He underwent the same experience as Mr. Brehm in 
example 3. The product was removed to the rear and they told him not 
to carry it. 

Mr. Avery. Just a direct statement ordering him to not carry it, 
under, I suppose, threat of not renewing his lease ? 

Mr. Roverexp. I don’t know that. 

Mr. Avery. Well, what other reason would there be? What other 
control would he have ? 

Mr. Roprretp. That would be the only control. 

Mr. Roosevetr. Yesterday, Mr. Rodefeld, there was evidence before 
this committee that there were many other ways to do it—small, in- 
direct ways, that the services which could be given under the lease, 
like repainting the station, could be postponed for months and other 
little things, such as help which normally would be given. In other 
words, the lack of complete cooperativeness could seriously damage a 
dealer if he sort of got on the blacklist, even though his lease was not 
canceled. Is that a correct statement ? 

Mr. Roprereip. Yes, sir. We have run into that. The threat of not 
repainting the station every 6 months or 12 months, whatever they 
usually do, we have run into that, and we have also run into it where 
a service station operator has told us that the oil company would not 
repair the equipment. The oil company in some stations own, like the 
lift and air compressor. If something went bad, they told us they 
wouldn’t take care of the repair of it. 

Mr. Avery. Unless they played ball, so to speak ? 

Mr. Ropererp. That is right. 

Mr. Roosrvetr. Will you proceed ? 

Mr. Moore. May I ask a question? Do you think a filling station 
operator would ever, in his approach to one of your salesmen, use this 
excuse to simply say he didn’t want to handle your product any more? 

Mr. Roperetp. I don’t believe so. Our products are all well-known 
brands. 

Mr. Moore. It would seem to me it would be very easy — 

Mr. Rovrrexp. It is an easy way out. 

Mr. Moorr. It is an easy way out. You come up to him and say, 
“I have been selling you Rislone and would like to sell you some 
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more,” and maybe he personally is dissatisfied with it or for some 
reason or another and rather than tell you that, he might come up 
and say, “Well, the company representative was in and said I can’t do 
this.” That is a sort of an easy way out for him, rather than bring 
up personal animosity or create situations which might prove difficult 
later on. 

Mr. Roprreip. That is true, sir, but I don’t believe that it would 
happen so often. 

Mr. Moore. I agree with you. 

Mr. Avery. Mr. Chairman, if this question has been propounded 
all day yesterday, we won’t go into it any further but is there any 
reason to believe, Mr. Rodefeld, that the retail dealers markup might 
be greater from the major company than it would be from a whole- 
saler 

Mr. Ropererp. I don’t believe so. 

Mr. Avery. You don’t believe so, but you don’t know that for a 
fact ? 

Mr. Roveretp. I don’t know it for a fact. Iam almost positive, but 
1 don’t know it for a fact. 

Mr. Avery. Has that been explored ? 

Mr. Roosevetr. What is that? 

Mr. Avery. Would it be any more attractive for a retailer to mer- 
chandise the product from one of the major oil companies because of 
a more attractive market from the major company than it would be 
from another wholesale dealer? Has that been explored ? 

Mr. Roosrverr. I think yesterday the general testimony of the 
wholesaler was that they had more to give than the oil company had 
to give in this field; that is, they had ready supply, ready delivery. 
There were various terms used to describe it. However, I think the 
witness would be better qualified to answer that question. 

Mr. Moorr. We also had the example yesterday, Mr. Avery, about 
the Kelly Springfield tire situation, where an operator indicated to 
the committee that he could buy those tires cheaper from an independ- 
ent wholesaler in his community, rather than de saling through the 
company itself. 

Mr. Avery. Well, that is a direct answer, I would say. Thank you, 
Mr. Chairman. 

Mr. Roosevett. Proceed, please. 

Mr. Ropereip. Example 5: In July 1955, McMiller’s Sohio Service, 
Greenville, Ohio, told us he could not display Rislone, and reports the 
oil company told him not to handle this product. That is just a con- 
tinuation of the other examples. 

I will goto part 4 now. 

Mr. Roosevetr. Y es, if you would. 

Mr. Rovererp. Tire and oil products distributors in conjunction 
with the major tire firms and petroleum producers are using special 
price inducements or price package deals to service station operators, 
all predicated on capturing 100 percent of the purchases of the opera- 
tors requirements. 

Example 6: The TBA Supply Co., Richmond, Ind., a Goodrich 
TBA supplier, services all Marathon and Phillips stations in our area. 
The same company has another division, which is the Phillips 66 
distributor. These TBA items are sold to these dealers on a bonus 
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plan. Items sold: spark plugs, oil filters, chemicals, brake fluid, et 
cetera, are identical to what we sell, and are sold to these dealers on 
this bonus plan by the oil company. : 

This is construed by us to mean the program is only to capture 100 
percent of the operators’ business on most products sold by service 
stations. 

The TBA supplier offers in this bonus plan an additional discount 
of 3 percent and 2 percent. In addition they offer the 2-percent cash 
discount, standard for the industry. 

The Sun Oil Co. offers to their Sunoco Station operators through 
their TBA system a yearly TBA cash refund with nothing to do with 
the operators volume of petroleum products sold. The refund can run 
as high as 12 percent on these TBA items, which include tires, anti- 
freeze, batteries, fan belts, radiator hose, chemicals, oil filters, and 
spark plugs, some of which are identical, package and product, to 
what we sell. 

Mr. Roosevett. If I may interrupt there. That, in essence, is a 
price discount, isn’t it ? 

Mr. Ropereip. Yes. We consider it unfair. We don’t operate on 
that much of a profit where we could give 12 percent. Again it goes 
back to where I stated that we feel they are using us to capture 100 
percent of the market. 

Mr. Moore. They are using you, did you say ? 

Mr. Roperetp. No, they are using this. 

Mr. Moors. This type of proposition ? 

Mr. Roperetp. Right. That is the only way they can sell it. 

Example 8: In November 1959, the operator of Jim’s Phillips 66 
Service, in Knightstown, Ind., told us if he buys all his TBA items 
through his TBA distributor, the oil company would give him free 
rent for 2 months, after the first year. 

Mr. Moore. May I inquire how do you propose we get at this, these 
specific items ? 

Mr. Roperexp. I don’t propose you do. I am just bringing it up to 
try to make a point later on. 

Mr. Moore. As an example of the abuse ? 

Mr. Rovereto. That is right. 

Part 5. In relation to the loss of antifreeze business attributed to 
pressure exerted by petroleum producers and their distributors, we 
offer the following: 

Example 9: The Brown Texaco Service Station, in Richmond, Ind., 
has always handled and sold Zerex and Zerone antifreeze. Many of 
his customers prefer this brand. His supplier, the Texaco Co., will 
not permit him to display the products. To serve his customers 
Zerex and Zerone, he is forced to keep it in a concealed place. 

Other than this, the Texaco Co. does not exert undue pressure on 
any service station products the operator handles. 

Mr. Roosrvetr. Could I interrupt a minute? 

Mr. Halfpenny, going back to example 8, in your opinion as an at- 
torney, would such a practice reasonably constitute an effort to 
eliminate competition and therefore come under existing law? 

Mr. Haurrenny. I believe it would, and unless made available to 
all people competing with this man by the company, it would be also 
discrimination because it is affecting what their price of purchasing 

merchandise is. 
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Mr. Rooseverr. You mean by that, other retail outlets? This is 
offered by Phillips. 


Mr. Hatrrenny. Phillips 66. 

Mr. Roosrvet. Wouldn’t they be complying if they offered this 
deal to all of their Phillips 66 outlets ? ' 

Mr. Hatrrenny. All their Phillips 66. 

Mr. Roosrvett. Assuming that they did, would then the point be 
that it eliminated competition and therefore was an unfair practice 
under existing Clayton Act ? 

Mr. Hatreenny. Yes, I would think it would be. 

Mr. Roosrvett. Counsel would like to ask a question. 

Mr. Mircueti. Along this same line, Mr. Rodefeld, at the bottom of 
page 3, your example 6, concerning where you mention that Goodrich 
TBA suppliers service all Marathon and Phillips stations, do you 
mean that the items furnished do not go through the oil supplier 
but come directly from the TBA wholesaler? . 

Mr. Roperetp. That is correct. 

Mr. Mrrcneri. And I believe you mentioned there that the TBA 
supplier offers in this bonus plan additional] discounts of 3 and 2 
percent. 

Mr. Roperetp. That is offered by the oil company. I don’t know 
how they get in there, but they offer that. 

Mr. Mrrcuety. The oil company offers it or the TBA supplier? 

Mr. Roperetp. No, the oil company offers it. 

Mr. Mircuety. But, in effect, it amounts to 2- or 3-percent discount 
to the Phillips and Marathon dealers? 

Mr. Roperetp. No, this is only to the Marathon dealers, these sup- 
pliers. I have a letter here—— 

Mr. Mircnetyi. All right, then it amounts to a 2- and 3-percent 
discount on those items to Marathon dealers? 

Mr. Roperetp. That. is correct. 

Mr. Mrrcnewy. I will ask you do other unbranded, independent 
service stations get that 2 or 3 percent break from this TBA supplier 
if they buy in those same quantities? 

Mr. Ropereip. Not to my knowledge. 

Mr. Mrrcuety. That is all. 

Mr. Roosevetr. I just want to emphasize again to Mr. Halfpenny 
it is not my intention concerning this or not my question as to whether 
it would be illegal if the oil companies simply offered this as a bargain, 
but only if they implied in any way that this is only available if, 
as he says, he buys all his TBA items. 

Mr. Hatrrenny. I understood that is what you were predicating 
it on. I understand that if they offered it just as an inducement, 
that it would not be contrary to the law, but when it is tied in with 
the fact that you buy all items exclusively from us and you make 
this offer, then you get into a different category. 

Mr. Mircneti. Mr. Rodefeld, again on the Marathon TBA bonus 
program, you mention a letter that you have attached copies of and 
I believe you have a copy of that letter with you, do you not? 

Mr. Roperetp. I have the original. 

Mr. Mitcneti. Would you be willing to submit that as a part of 
your testimony here, sir? 

Mr. Ropererp. Yes, sir. 
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Mr. Roosevett. What is the point of that ? 

Mr. Mrrcueii. Mr. Chairman, I just developed along the line that 
you were talking about—the price discrimination—that Marathon 
service stations, through a bonus plan offered by the Marathon oil 
suppliers can obtain a 2 to 3 percent discount on the merchandise 
sponsored by Marathon, which they buy from the TBA supplier and 
Mr. Rodefeld stated that to his knowledge he did not believe the 
unbranded independent service stations could get that same discount 
from the TBA supplier. He submitted a letter which was distributed 
to Marathon dealers, setting out this bonus plan and it is felt that it 
should be placed in the record. 

Mr. Roosrtve_r. Without objection, it will be made a part of the 
testimony. 

(The letter referred to may be found on p. 127 of this report.) 

Mr. Moorr. The only question, Mr. Chairman, is that it just seems 
to be a circular. It is not signed. It is on the company stationery, 
which perhaps would help. 

Mr. Roosevetr. I don’t think they would deny that it was their 
distribution. 

Will you continue, please ? 

Mr. Ropereip. Our business has been affected adversely by the gen- 
eral pressure applied by the tire and petroleum producers, and by the 
bonus, refund, or kickback plans, which have been put into effect 
recently. 

In our opinion service station operators doing business on their own 
capital, at their own risk, should be free to purchase service items at 
their own discretion, to render the best possible service at a profit. 

If and when all service stations become a captive market of the big 
tire and petroleum producers on all service items sold by service sta- 
tions, the day of the service station operator as a small businessman 
will come to an end. 

Mr. Roosgevetr. Thank you, Mr. Rodefeld. 

I have one question to put to you. I have a lot of them, but time 
won’t permit me to ask all of them. I think my question to you, and 

erhaps Mr. Halfpenny would like to comment, too: The basic prob- 
em here is that you brought up instances, some of which are pretty 
close to illegal, if true, and some not. Now each one of these would 
require a very detailed inspection, a lot of evidence, in order to en- 
force the law, assuming that the law today prohibits many of the 
things which you have recited here, particularly in the price field. In 
other fields we have found that the only feasible way when you find 
that you can’t enforce it because of the difficulty of getting into each 
one of these innumerable cases which can be brought up, with the 
staff required, the money required, all being so terrific that it naturally 

rohibits a certain type of operation, is to have divorcement. We 

ave done that in antitrust actions against the meatpackers, for in- 
stance, by keeping them out of the retail business because of the diffi- 
culty, partly, of policing it. It would, therefore, be my question to 
you now, Do you know of any really effective way, outside of prohibit- 
ing the oil companies from handling TBA products, that would effec- 
tively do the job? 

Mr. Roperetp. No, sir. I think the only effective way that I know of 
would be taking the TBA away from the oil companies. 
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Mr. Roosevett. Because we are not prohibiting them in their line— 
after all, they are not in the business of TBA. They do not manufac- 
ture. That is not their business. 

Mr. Roperrrp. That is correct. 

Mr. Roosrvetr. What we are simply saying is that the independent 
producer should have access to those who are in this business, free 
from any possible coercion and that the surest way of doing it is to 
limit those who can approach this man to those people who are actually 
in that business. Is that correct? 

Mr. Ropere.p. Right. 

Mr. Roosrvett. Mr. Halfpenny, would you like to comment ? 

Mr. Hatrrenny. I would like to point out to the chairman that actu- 
ally the automobile in transportation is now even more important to 
the ordinary person in this country than meat was at the time they 
had the problem as far as the packers were concerned. I think it is 
a much more serious problem, vitally affecting every family and every 
person in this country than at the time that they had these problems 
about meat and I don’t think the meat situation was near as bad as 
the picture that you will find in this industry. 

Mr. Roosevett. Mr. Steed, do you have any questions ? 

Mr. Steep. No questions. 

Mr. Roosrvett. Mr. Moore? 

Mr. Moore. I want to ask either of you two gentlemen, this question 
of “divorcement” which seems to be advanced here as a possible solu- 
tion, looking beyond divorcement, if it comes, aren’t we or could we 
not conceivably arrive at a place where there would be a marriage 
between your industry and the filling station operator. whereas your 
automotive industry dealers are going out seeking in the various sta- 
tions to obtain exclusive handling for their products in that station ? 

Mr. Hatrrenny. No, because of the fact that not only do our inde- 
pendent wholesalers solicit this business, but you have the car manu- 
facturers: you have Ford that just recently now is going into a stepped- 
up program in parts; you have General Motors, you have Chrysler: 
you have all of these people now with distribution patterns that are in 
competition with our people, all trying to vet. into this market and T 
do not think that would come about. and in every item here that is 
talked about, there is competition. There are many oil filters, there 
are many spark plugs, fan belts. and so forth. Thev are all fighting 
for that market and we are highly competitive ourselves. 

I don’t know how many are in the small towns, but, as was men- 
tioned, there are almost: 16,000 automotive wholesalers. Everv com- 
munity has a considerable number of wholesalers. It is not limited, 
like in the drug or anv other business. hecause of the fact that in the 
automotive industry the availability of parts is verv imvortant. 

When vour ear breaks down you want it immediately and, there- 
fore, we snread out a distribution pattern in everv community. That 
is extremelv competitive. Not only is this man calling on eas stations, 
but his half dozen or dozen other wholesalers with competitive lines 
are also calling on these. 

Mr. Moorr. Yes, but he is selling them everything except these 
items which we refer to as TBA, in most part. 

Mr. Hatrrenny. Correct. 


ee 
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Mr. Moore. The testimony has been that they are afraid that if it is 
allowed to reach a position which they foresee coming in the future, 
that they will be out of the parts business, too. But I am assuming 
if we open this up along the lines as suggested, through divorcement, 
I can see where we are going to have automotive supply wholesalers 
coming in here and testifying before this committee—at least I feel 
that this could happen—they are going to be pointing fingers at each 
other and saying “Joe went over to this Esso station and in order to 
get their tire, battery, and accessory business offered them a discount 
if they would handle all of his tires in that line.” 

Mr. Hatrrenny. That is being done now and we wouldn’t complain 
of that business practice. We are complaining of the fact that be- 

cause of the tremendous power the major oil companies have over 
them, they can tell them you must buy here and you can’t buy here. 
We could meet that type of a possibility, because the other wholesalers 
could come in and offer him whatever price he wanted on another 
line. That is business. 

Mr. Moore. You are not afraid of that situation coming to that? 

Mr. Hatrrenny. I am not a bit afraid of that. Our business now is 
doing it, doing propositions. We can live with that and our people 
have been able to survive through the competition of the vehicle manu- 
facturers and we have many manufacturers coming into the business 
that put their lines out. We have many new wholesalers coming into 
the business. We can stand that type of competition, but when they 
tell you you are out of bounds, that you cannot get into the station 
even when you have the same products, then there is nothing you can 
do. It wouldn't hurt what you made in the way of price concessions 
or discounts, service, quality or anything, from the testimony here, 
because, as I say, you have to hide it in the backroom. I think the 
free competitive system would take care of this and ordinarly has in 
this country, until you get something that is so tremendous and so 
large that occurs here with these major oil companies. 

Mr. Roosrverr. Will my colleague yield ? 

Mr. Moore. May I follow that. up a minute and then I certainly 
will. The thing that is on my mind here, and I appreciate your an- 
swer—lI am just not sure that you are not being idealistic in your hopes 
here, but under divorcement and, as I say, ‘T don’t known whether 
that is where we are just simply creating a market exclusively for the 
automotive wholesalers in an area, which will allow them to freely 
operate in an area that they are now, but we say by coercion and 
otherwise they are excluded from putting their products in and I am 
afraid we are going to reach a situation in this industry which is ap- 
parently that which has been developed by American ingenuity since 
the year one of the history of this country and that is as soon as this 
goes through we are going to have automotive dealers and automotive 
dealers and in your “association they are going to buy up in other 
areas and they are going to become larger and bigger and as a result 
of that they are going to be able to attempt to project themselves as 
an exclusive provider of parts and so on down the line. 

Mr. Hatrrenny. All I can say, Mr. Congressman, is the free com- 
petitive enterprise is that we all tend to want to get more business 
and that is a very good thing and has made this country great, and 
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it is our distribution system that has made us the success we have been 
economically. But until some organization becomes so large that it 
predominates the country and becomes monopolistic, we do not put 
limits on it. We feel in this instance that the major oil companies 
have reached that stage where these small people cannot compete in 
regard to it and our industry will always be small and there is always 
new ones coming in and there are 16,000 wholesalers in the business. 
There is going to be competition and the same thing that the chair- 
man mentioned on the meat packing industry. There has been much 
more competition in the field when the packers were taken out of the 
retail distribution of the meat products, and it hasn’t resulted in that 
and they were never as strong as the major oil companies are. 

Mr. Moore. May I say, sir, that the chaiman of this subcommittee 
well knows that there have been problems that have followed that 
situation, which I am afraid might follow here. 

Mr. Hatrrenny. In our field there is no distribution pattern. In 
this automotive field there is a pattern. There are a million sup- 
pliers furnished these TBA items. Many of the manufacturers may 
not desire to go through that method, but because of the tremendous 
market and this thing that they are faced with and one of your peo- 
ple raised here in the battery field, if you were a manufacturer you 
would hesitate a long time before you would say no to an offer of 
selling through a major oil company. 

Mr. Moore. I think perhaps that is quite true, but I am not so sure 
if we get divorcement here that your organization and its members 
are always going to remain small. 

Mr. Roosrvetr. I quite agree with Mr. Moore. I do not think and 
I don’t want anybody to even imply that if we did get the so-called 
divorcement legislation that this is going to solve all the problems. 
It is very conceivable that at some future time this is exactly what 
might happen. My answer to that is, if it happens, we will meet it. 

I believe, even as you pointed out, Mr. Halfpenny, that today if this 
happened, if two or three companies became so large in this field that 
they controlled it, the Department of Justice will move in with an 
antitrust act, but the problem of divorcement would be a whole lot 
easier than it is in this field where we have seen the existing law break 
down unable to bring about enforcement, and therefore, as many 
witnesses have said, something else is needed. 

Now, I don’t mean to imply that this is the perfect solution that 
will forever stop any kind of problems in your industry, and if that 
implication has been left, let’s withdraw it now. 

Mr. Hatrrenny. I am realistic and this will never be Utopia, and 
in this vale of tears we will always have problems, but I will point 
out if you check on the University of Michigan study made on the 
automotive industry, their charts in that shows that there are 28 
channels of distribution available in the automotive industry to get 
products to the market, and there has been no problem until that as 
these stations expanded more and more into this field, that it is the 
only place that you can get your car repaired on many of these items, 
that this matter has become more and more acute. 

Mr. Moores. I don’t want to leave any impression here that is not 
correct. I am not attacking divorcement as such through the pro- 
posed legislation. I would like to look beyond, and that was what I 
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was trying to solicit from you, some idea as an experienced individual 
what could conceivably happen. 

Mr. Haureenny. Ordinarily, Congressman, I am very much op- 
posed to Government regulations of business, but in certain areas it 
is necessary. 

Mr. Datmas. Mr. Chairman, may I make one point right here, 
which I think is right on the point that you and Mr. Moore have both 
made ? 

In the hearings, which I am sure Mr. Halfpenny will recall, which 
were held in 1948, and as a member of a former organization before 
the consolidation of the two organizations, you at that time were 
counsel for the National Standard Parts Association. 

Mr. Hautrrenny. Yes. 

Mr. Datmas. And Mr. Sheehan, from Pittsburgh, testified that at 
that time you had 1,400 members, of which 250 were manufacturers 
and 1,150 to 1,200 were wholesalers, and that in the United States 
the total number of automotive parts manufacturers numbered 2,400. 
At that time there were 7,500 wholesalers. Now, today you say there 
are 16,000 wholesalers, and you have 4,500 members in your combined 
organizations, so you wouldn’t say on the basis of those figures, after a 
lapse of 11 years, that you were in a decadent industry, would you, 
sir? 

Mr. Hatrrenny. We wouldn’t be here if we were, sir, but I want to 
call attention that at that time I think there were approximately 40 
million automobiles and trucks and now we have almost 70 million. 
It has doubled. 

Mr. Datmas. Well, at that time it was also testified that there were 
380,000 retailers of automotive parts, tires, batteries, and accessories, 
of which 40,000 were car dealers, 250,000 gasoline stations, and 98,000 
independent repairmen. 

Mr. Hatrrenny. I would say that 

Mr. Damas. I don’t know whether those figures have increased 
or not. We have heard a good many figures on the number of gasoline 
stations, but I don’t know how many we have today. 

Mr. Hatrrenny. I think I can obtain that information for you. 

Mr. Damas. Thank you, Mr. Chairman. 

Mr. Roosevett. Mr. Avery. 

Mr. Avery. Thank you, Mr. Chairman. 

I have just one comment, Mr. Halfpenny. You have alluded to 
the meatpacking industry, the Packers and Stockyards Act of 1921, 
and the consent decrees that were based upon that. I want to remind 
you that that certainly wasn’t any perfect solution at all, because, as 
you no doubt know, this has been discussed in a hearing before this 
committee already. We have certain retail chains that are backing 
into the meatpacking industry. I want to call your attention to what 
we have, what was strictly a retail operation in Kansas City, Mo., 
known as Consumers Co-op Association. 

Mr. Hatreenny. Yes, I know about that. 

Mr. Avery. You are probably aware that from a strictly retail 
outlet and cooperative buying association, they now have a vertical in- 
tegration, have “backed-up” and acquired pipelines and refineries and 
possibly production. So you see this is a two-way street we are play- 
ing on here, and I think it should be pointed out that just simple 
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divorcement in itself is no end solution toward the problem, as you 
are so well pointing out, for the committee today. 

Mr. Hatrrenny. Congressman, may I say on many of these eco- 
nomic problems Congress passes a law, delegates that some bureau 
operate, and then forgets whether it is operating correctly or not, and 
ever so often if they would review some of the bureaus enforcing these 
things some of these things might not occur. 

Mr. Avery. I couldn’t agree with you more. After Congress passes 
the law, of course, then it becomes the responsibility of the executive 
agency to issue executive orders and interpret what may or may not 
have been the intent of Congress. 

Mr. Daumas. Mr. Chairman, may I refer once again to this hearing 
just a moment, because we have the same problem today as we had 
in 1948. In your testimony, Mr. Halfpenny, in this particular hearing 
you said that you find it very difficult to have witnesses appear even 
at hearings you are securing in their behalf. They are reluctant to 
name names and to name things because they are fearful of economic 
retaliation. 

Mr. Hatrrenny. That isright. That hasn’t changed. 

Mr. Datmas. So youstill have that problem, do you not ? 

Mr. Hatrrenny. Yes, you must remember these are very small 
business people not used to hearings. 

Mr. Roosevett. Mr. Rodefeld, we want to thank you very much for 
your assistance to the committee. 

The next witness before the committee will be State Senator Tom 
Payne, executive secretary of the Automotive Wholesalers of Okla- 
homa. 

Mr. Payne, would you come forward, sir? 

Do you solemnly swear that the testimony you are about to give 
before this committee will be the truth, the whole truth, and nothing 
but the truth, so help you God ? 

Mr. Payne. I do, sir. 


TESTIMONY OF TOM PAYNE, EXECUTIVE SECRETARY, AUTOMO- 
TIVE WHOLESALERS OF OKLAHOMA, OKMULGEE, OKLA. 


Mr. Roosrvett. Senator, we have on this committee a very dis- 
tinguished and a very valued both friend and colleague, Mr. Steed, 
and because he happens to come, I think, from the same State that you 
do, Iam going to ask Mr. Steed whether he would like to say something 
at this point. 

Mr. Steep. I certainly would, Mr. Chairman. I want to say that we 
have here as a witness today a gentleman who is not a constituent of 
mine, but he is a constituent of our colleague, Congressman Edmond- 
son. He does, however, appear here as a spokesman for my constitu- 
ents. I have a number of very warm friends in this line of business 
that he is speaking for here today. 

I thought the committee would like to know that Mr. Payne is not 
only a very successful businessman of long standing in Oklahoma, but 
unlike many businessmen who complain about the way governments 
are operated, he is one who did something about it. He decided he 
didn’t like the way things were operated, so he submitted himself for 
public office and got himself elected to our State senate, and he is 
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presently a very good and outstanding senator. So he is one business- 
man who practices what he preaches. in the field of politics. So I 
think that we are very fortunate to have him here today, because he 
has been on both sides of this table, and I think he will have some very 
valuable information for us. 

Now, Mr. Payne, on behalf of the committee, I want to issue a 
special welcome to you. 

Mr. Payne. Thank you, Mr. Steed, very much. 

Mr. Roosrvet. Senator, if Mr. Steed doesn’t take you to lunch, one 
of us will. 

Mr. Steep. Thank you, sir. 

Mr. Moore. And if the Democrats let you out, we Republicans might 
take you. 

Mr. Payne. Thank you, Mr. Moore. 

Mr. Avery. Where does it say—I have read the first part of his 
statement, Mr. Moore—that he is a Democrat ? 

Mr. Roosrveir. Senator, we are glad to have you with us. Tell 
your story. 

Mr. Payne. My name is Tom Payne. For the past 22 years I have 
been associated with automotive parts wholesaling in Oklahoma. My 
first experience came in 1937 when I was employed as a store em- 
ployee; 18 months later I was promoted to territory sales for a large 
eastern Oklahoma wholesaler where I served until March 1944. After 
returning from service in 1946, I became a partner in a wholesaling 
establishment, and after 6 years, returned my interest to my partner 
and went into wholesaling on my own. My total experience in actual 
parts wholesaling has been 18 years, almost all of which has been spent 
in direct selling of automotive merchandise and equipment at the 
wholesale level. For the past 5 years, I have been executive secretary 
for the Automotive Wholesalers of Oklahoma, Inc., a statewide or- 
ganization of automotive parts wholesalers (jobbers) whose member- 
ship numbers at present 220, and I might say that we actually only 
have 300 wholesalers in Oklahoma. 

I am now serving my 8th year in the Oklahoma Legislature, the 
past 4 of which has been as State senator from the 32d district of 
Oklahoma, consisting of Okmulgee and Wagoner Counties. 

Because of my experience as a store employee, commission sales- 
man, partner, and later owner of a wholesale parts establishment, I 
feel qualified to testify as to the serious situation which exists in 
our industry with regard to TBA sales to service station outlets under 
the “heavy thumb” of major oil companies. In the years spent in this 
business, not one time can I recall delivering, in any appreciative 
quantity, tires or batteries to a major oil company outlet. Accessory 
sales by the wholesaler are limited only to the brands sponsored by 
the company and then in insignificant quantities, 

Major oil companies have completely dominated the sales picture 
in company owned or leased service station locations in Oklahoma for 
the past 25 years on tires, batteries, and accessories. On many occa- 
sions—that is during my time as a salesman—after becoming com- 
pletely frustrated because of my inability to sell this type of account, 
I have sat down with the lessee or operator and discussed with him 
my problem. In every case his answer was exactly the same: If he 
didn’t buy lines which the company sponsored, it would seriously 
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jeopardize his contract with them, and was reminded each time the 
representative for the major oil company called upon him his con- 
tract required he buy all sponsored lines of TBA from such com- 
pany, or they would find another operator. 

The “new” approach to complete domination of “captive accounts” 
selling now used by major oil companies features frequent visits to 
stations under their jurisdiction by the district representative for 
the company. Point systems for compliance of company wishes, and 
demerit plans for non-compliance now keep the operator in line with 
company policies. 

A further feature of the “new approach” to lessees and operators 
is the constant pressure held on him by the oil company’s statements 
(by their representatives, in person) that no unapproved TBA items 
can be charged on the company credit cards. This has a further 
tendency to “keep the operator honest” with the company, and he 
fears if he doesn’t comply, and if other merchandise is found to have 
been charged on company credit cards, he will be penalized or looked 
down upon by the lessor, or that the unauthorized or unapproved 
merchandise will be charged back by the company to the operator. 

It is common practice among lessees or operators of company-leased 
or company-owned stations to stock a small quantity (which repre- 
sents less than 5 percent of total purchases on accessory lines) in a 
locked room or compartment, away from the main office or salesroom 
of the station, of nationally advertised, customer-demanded merchan- 
dise not. on the company approved list. Actual instances of mer- 
chandise being stocked in the trunk compartment of the operator’s 
personal automobile, which is parked near the station, have been re- 
lated to the writer by a lessee of a major oil company station, to pre- 
vent the company from knowing merchandise other than that ap- 
proved by the company is sold by the operator. 

Upon checking costs of TBA merchandise bought by the operators 
from major oil companies in Oklahoma, surveys show in some areas 
of the State bulk plant or oil and gasoline jobbers for the major oil 
companies “pass on” their cost price to the station operator, where 
the independent wholesaler competition is keen, and in other areas 
sell approved merchandise at much higher prices than the operator 
could purchase the same numbers and brands locally. But in either 
case, the major oil company, or their designated TBA supplier, gets 
the business, and commissions of from 5 to 10 percent for routing it 
their way. 

_Automotive parts wholesaling in Oklahoma has always been a 
highly competitive business. Our stocks are made up from merchan- 
dise shipped from over 200 (on an average) suppliers. Merchandise 
is bought and sold on a competitive, free enterprise system, based on 
the best merchandise for the least amount of capital outlay. If some 
manufacturer has a better product and a better deal than the whole- 
saler’s present supplier he gets the business. In our sales programs to 
the dealer, we must, because of competition, use sales promotion based 
on delivering quality merchandise at the most favorable price. Not 
so with the major oil company. 

On TBA lines, the major oil company does not need to use prepared 
sales pitches, price, or any other aspect of the normal selling proce- 
dure. The company contracts with manufacturers to supply their 
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needs on TBA items which can be resold to service station outlets, 
through constantly supervised “captive accounts.” Through pressure, 
and plenty of it, service station lessees or operators are forced to buy, 
or coerced into buying only that approved merchandise which the 
company says the operator must buy. They not only tell them what 
to buy, but where to buy it. One instance called to my attention hap- 
pened to a newly signed operator for a major oil company station. 
When he inquired from the company representative when he would 
place his order for initial stocks of approved merchandise, he was in- 
formed it had already been ordered by the representative, and it would 
be delivered in a few days. Itsoon arrived, and in much greater quan- 
tities than the already broke operator could pay for. He did manage 
to finally liquidate the indebtedness forced upon him by the oil com- 
pany, but due to lack of capital (which had been carefully budgeted 
before he signed the lease) he has never fully recovered from the large 
outlay of TBA items. 

As in the above-mentioned instances, lessees or operators are reluc- 
tant to give sworn statements to back up actual situations for a num- 
ber of reasons, the principal one being fear of loss in their investment, 
if checked out for noncompliance of company policy. 

Mr. Roosevetr. Senator, would you mind my interrupting you right 
there? I don’t know whether you were in the room when the question 
of fear was brought up about testifying, but here is a specific example. 
You name a specific man who was forced to take a certain amount of 
merchandise and it seriously damaged his economic position. A case 
like this is of the greatest importance to this committee to document, 
and at some point we would be very much interested in getting his 
specific statement, and then as I pointed out, there are specific statutes 
through which we can protect that man, and if we would simply say 
to you, Now, you are in a public position. You certainly would be in 
a position, I think, to watch this individual for any possible recrim- 
inations against him, and we would ask you then to work with us by 
informing us of the situation so that we could take action, I am going 
to ask whether specifically you wouldn’t make every effort to inform 


us further as to this man and try to get his sworn statement before 
this committee. 


Mr. Payne. We are working on it now. 

Mr. Roosevett. With that assurance, I am sure I speak for my col- 
leagues on both sides of the table here, we could specifically in this 
instance, if you brought it to our attention, watch it with the greatest 
care. 

Mr. Payne. Let me say, Mr. Chairman, we are working now on 
some instances that hadn’t developed when I left the State, and I hope 
to have those ready for the committee and will submit them to you 
in documented form at some later date in the next week or so. They 
are developing. 

Mr. Roosrvett. Thank you, Senator. They will be received in the 
record when you submit them. 

Mr. Payne. Yes, sir. 

It is not necessary to single out any one product in the TBA picture, 
to get the true perspective. The same tactics are used on the sale of 
each and every item to the service station operator by the major oil 
company. The idea of free enterprise does not exist in this phase of 
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the automotive aftermarket. There is absolutely no freedom of choice 
in trade. 

Major oil companies now approve of their service station operators 
doing TBA business with certain small independent area jobbers, 
serving specific territories, on lines approved by the TBA department 
of the oil company. This practice has been noticed only after the 
Federal Trade Commission charged several major oil companies, 
along with their tire company suppliers in 1956, of exercising, and I 
quote from the report, “undue pressure” in this “large and increas- 
ingly important market” of controlled outlets. In my opinion, this 
new method of approach to the TBA market is even more vicious than 
the old. Now, there are two sources of TBA pressure on the dealer or 
lessee : from the field representative of the major oil company, and the 
TBA approved jobber salesman. The same effective tactics are still 
used which were perfected by the oil company, by both the company 
and their “newly created partners in coercion,” the TBA jobbers. 

Gentlemen, we are submitting herewith 55 service station surveys 
which were filled out by independent wholesalers all over Oklahoma, 
after interviewing service station dealers and lessees. The survey re- 
ports are conclusive. As you can readily see, major oil company tactics 
on controlled outlets is working, almost to perfection. They have 
succeeded in eliminating practically all competition on TBA merchan- 
dise. 

It is the unanimous hope among Oklahoma wholesalers of auto- 
motive parts that this committee can come up with a workable solu- 
tion to the serious problems as outlined here. Enforcement to already 
existing Federal statutes is badly needed. New legislation is abso- 
lutely imperative if present statutes cannot be enforced. 

On behalf of the Automotive Wholesalers of Oklahoma, let me 
thank you, Mr. Chairman, and gentlemen for the courtesies extended 
to me as their representative at this hearing. We sincerely appreciate 
your interest in this very important matter. 

Mr. Roosrvett. Senator, we are very grateful to you for a very 
clear and concise statement. I am going to limit my questions to two 
things. One, you say that the service station operator could buy like 
quantities of TBA items from independent wholesalers at a cost, I 
think you mentioned, 10 to 15 percent less than they have to pay the 
major oi] companies in certain instances. 

Senator, would the products be of like quality ? 

Mr. Payne. Yes, sir. In fact, some of the same brands would be 
offered. ; 

Mr, Roosrvett. Some of the same brands, so they would be nation- 
ally advertised brands, also ? 

Mr. Payne. Yes, sir. 

Mr. Roosrvetr. Could you supply us, do you think, if not now at a 
later date, with any specific instances, naming the items and the oper- 
ator and the oil company, so that we could tie it into a specific thing ? 

Mr. Payne. I will try to document some of that. 

Mr. Rooseverr. If you could give us a comparison of your prices on 
the same items with the prices of the items sponsored by the oil 
company. 

Mr. Payne. Mr. Chairman, if I may, the service station survey 
which I referred to in my statement, I have the results of that survey, 
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and I have some very conclusive totals, if you would like to hear about 
them, about what the stations in objecting are doing in regard to this 
TBA situation. We have 55 answers, and we will submit those to the 
committee. I haven’t had an opportunity—in fact, some of them came 
into my office as late as Monday, and I haven’t had a chance to get 
this summary together, and I will do so and submit it to the committee 
with the surveys. 

Mr. Roosrvetr. We will be very happy to have it, without objection. 
I think you might submit the summary as part of your testimony, but 
the actual survey itself and the questions, I think, we will accept for 
the files of the committee so we will be able to refer to them. 

Mr. Payne. Yes, sir. 

(The survey has been received and placed in the files of the com- 
mittee. The summary of the survey is as follows:) 


RESULTS OF MAJoR OIL COMPANY SURVEY OF SERVICE STATIONS 
(Survey includes battery, accessory, and equipment market only) 


Oklahoma service station survey (includes 58 stations in 30 cities) 


Oil company operators or lessees interviewed: 


BPN cs scsi nthcdckacnce ech D  i  aD 17 
aise sintes snakes scssapis Soucek Sacsinenaes dian ainsi ciate tinct oe aie ee 7 
I acini wo serinsanincit ss ee acca ek ne I AEE Reet ed ee re ee 6 
DA Sth-Hay.. 55.2 a ee Lee 3 
Gls [sn tusistas cinta hee, ecules diana. cise 1 
NO aii <n cs Sach Sth caches si eg nice as 9 
TR i i ae a 2 
nee ee ee eo a eager aealane 1 
emi B Sivtp se Site) is (ee Ib Bee ae 7 
Stan@arG es otiti tlt ei tile werent JS als talib 2 
Ci 5 it cient per dinette cade 3 

TN i a 58 


Out of 58 accounts surveyed, they handled the following (bought portion of 
stock from wholesalers) : 


Benen piles. 52) OL le 5 Se. a dace eioaas 10 
Ma ail ccc erences reel 4 
Oil filters_____ sie ti ni aa eae lca ima caphdhc i aa laa a ea 12 
I aii ite ia bib aciieteientamabbig li imiiggadibiad 17 
CSI occas an seca coi aceeae eeepc Reesam igi ical ak cease ait can onan iaey sacanabsncenbolliniieeess ceainas magnetar 20 
Reason given for not buying from any wholesaler: 
Reported they were “scared of major oil company”__--..-------~.--- 31 
Reported oil company or oil jobber “gave them a better price’_____--- 24 


Reported Bettis 2 iii sk sa eu eae eee ah eee 3 


Out of 58 stations reporting, only 43 items of equipment were bought from 
wholesalers (these included light equipment such as battery chargers, tire 
changers, and jacks). 

Only 20 bought hand tools from wholesalers. 

In 58 stations reported they bought less than 19 percent of total dollar volume 
of accessories from wholesalers. 

In 58 stations reported they bought less than 10 percent of total dollar volume 
of equipment from wholesalers. 

Source: Automotive Wholesalers of Oklahoma, Inc., cooperating with Auto- 
motive Service Industry Association (ASIA). 


Mr. Avery. Mr. Chairman, will you yield to me? 
Mr. Roosevett. Yes, sir. 
Mr. Avery. Senator, how are you referring to those service station 


surveys which were filled out by independent wholesalers? Now, 
I don’t quite understand it. 
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Mr. Payne. Sir, I have a copy of the survey which was submitted 
and sent out to the independent wholesalers in Oklahoma to ask them 
to give instances of coercion in this field. 

Mr. Avery. The results you have then would be the report probably 
of a salesman for a wholesale or jobbing company who has inter- 
viewed previous customers or present customers that are service sta- 
tion operators ? 

Mr. Payne. That is true; yes, sir. 

Mr. Avery. And probably the service station operator would have 
been aware of the reason for the questions ? 

Mr. Payne. Yes, sir; I am sure each and every one of the salesmen 
and the owners, if I might add, did talk to them and tell them what 
they wanted. 

Mr. Avery. By owner you are referring to the service station / 

Mr. Payne. No, the owner of the wholesale house. 

Mr. Avery. The owner of the wholesale house. 

Mr. Payne. Or his salesman. 

Mr. Avery. I just wanted to make sure we had the right perspective 
on this. 

Mr. Payne. They are all signed. 

Mr. Moore. Will the gentleman yield? 

Mr. Avery. The chairman has the floor. 

Mr. Roosevetr. That is all right. 

Mr. Moore. You said something, Senator, which interested me. The 
thing I got was signed. 

Mr. Payne. Mr. Moore, I had reference to the questionnaire is 
signed by the firm. There is a place for the firm’s name and the sig- 
nature of the salesman or the person obtaining the interview. 

Mr. Moore. These results do not show the actual filling station op- 
erator’s signature ? 

Mr. Payne. No, sir. 

Mr. Avery. This is an affidavit. 

Mr. Moore. This is an affidavit of someone who is asking questions 
of someone else ? 

Mr. Payne. That is right. 

Mr. Moore. But it is not signed by any individual filling station op- 
erator, but by a salesman who has solicited these answers to questions, 
and then that salesman has signed it. 

Mr. Payne. He has attested to the fact that was the answer. 

Mr. Moore. And you have compiled those or will compile those into 
a composite and give us a picture? 

Mr. Payne. Yes, sir, to save your time. 

Mr. Roosevetr. Thank you, Senator. 

Now, perhaps as a legislator you are particularly well qualified to 
comment on whether or not you believe that we need legislation be- 
yond existing law or whether you feel that it is simply a problem of 
enforcement of existing statutes? 

Mr. Payne. Well, as pointed out previously, Mr. Chairman, it would 
seem that the present statutes are misinterpreted or at least stretched 
beyond the point of imagination on the terms of the present wording. 

Mr. Avery. Let me elaborate on that. I was going to ask him the 
same thing. Which statute ? 

Mr. Payne. Section 3 of the Robinson Patman Act, which relates to 
dealer coercion or coercive tactics. 
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Mr. Roosrvetr. And is your impression that enforcement of that 
section has for one reason or another- become almost impossible and 
therefore additional legislation is necessary ? 

Mr. Payne. Yes, sir, if past results are any indication certainly 
we are in need of corrective legislation. It certainly hasn’t worked 
up to now, I can say that. 

Mr. Roosrveir. What have you done in the State legislature on this 
problem ? 

Mr. Payne. There is a little reluctance in the State Legislature of 
Oklahoma to engage in anything like this. We always like to refer 
to the major league in politics, but I do have some ideas, sir, I will 
tell you this; that I am now doing some research on possible legisla- 
tion in the 61st session of the legislature, the Lord willing. 

Mr. Moore. And also the major oil companies. 

Mr. Payne. The major oil companies. 

Mr. Moore. It is there, and let’s hope you have more success than 
apparently they had in Texas. 

Mr. Payne. We hope so. . 

Mr. Roosrvetr. Have you any suggestions to us as to Federal leg- 
islation, Senator ? 

Mr. Payne. If the Sherman Antitrust Act cannot be amended to 
the point where it will allow freedom of choice in trade, then cer- 
tainly I would be in favor of the divorcement of the major oil com- 
panies from their TBA industry. 

Mr. Roosrvett. Mr. Steed ? 

Mr. Streep. Senator, do you know offhand about what percentage 
of the service station outlets in Oklahoma are company owned or 
leased or privately owned ? 

Mr. Payne. The company in one way or another, Mr. Steed, as I 
am sure you are aware, the major companies in Oklahoma have not 
been buying stations. They have been taking a longtime lease from 
the property owner, who builds the building to his specifications. I 
don’t know why they do that. I have my ideas, but they neverthe- 
less have control of the outlet. 

Mr. Sreep. Then in that category they control through either ac- 
tual ownership or long-term lease as compared with those owned by 
the operators themselves. 

Mr. Payne. I have no accurate figures on them, but I would say 
70 to 80 percent. 

Mr. Streep. Only about 20 percent of the outlets are owned by the 
people who operate them ? 

Mr. Payne. Yes. 

Mr. Streep. Do you know of any oil companies in Oklahoma who 
have stations under their control through ownership or lease who do 
not prohibit the dealers from doing business with you? 

Mr. Payne. No, sir. When I first started out in my chosen profes- 
sion, we only had about one or two majors back in the 1930’s and the 
early 1940’s before the war, who were really tough to their operators, 
but in recent years all of the oil companies that I can mention, that I 
can name, and I have a list of them here on the survey, all of them 
are now in the business and using the same tactics that the old two 
have for years in our industry, in our State. 

Mr. Streep. In other words, even our small independent oil com- 
panies have adopted the thing the majors have made work so well? 
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Mr. Payne. Evidently they liked what they see, and I think they 
are going to get into it as they go along. 

Mr. Sreep. In the case of station operators that you know person- 
ally who have been in business a long time, have you had any oppor- 
tunity to discuss with any of them how this company- -applied policy 
has affected their operations, their economic condition ? 

Mr. Payne. No, sir, I have no direct conversations with the 
operators. 

Mr. Streep. I am sure you are aware, as I am, that there are some 
case histories in Oklahoma where operators who refused to be coerced 
are forced out of business or feel they were. 

Mr. Payne. Yes, sir. 

I hope to be able to furnish two, if not three, instances from opera- 
tors of major oil company outlets that were forced out, and I hope 
to have that documented, Mr. Steed. 

Chairman Streep. So is it your opinion that those cases will imdi- 
cate that the major or the real or actual cause for their being forced 
out was their refusal to knuckle down to company policy ? 

Mr. Payne. Yes, sir. 

Mr. Streep. That is all, Mr. Chairman. 

Mr. Roosrvett. Mr. Moore. 

Mr. Moore. Senator, I simply want to thank you for appearing be- 
fore the committee. I want to say I don’t know what your future 
political ambitions might be, but we happen to think you are pretty 
well represented in Ed Edmondson here in the Congress. 

Mr. Payne. Thank you, sir. We have a fine delegation. 

Mr. Steep. In view of the fact that the representatives of Oklahoma 
are present, I will yield the balance of my time. 

Mr. Payne. It might interest you to know, Mr. Moore, my campaign 
manager down through the years has been a former West Virginian, 
and he is a dandy. Your loss is our gain in that case. 

Mr. Avery. Mr. Chairman, if we can return to the matter of the 
hearings, if we have concluded the political debate, I didn’t want to 
cut it off, I had one question pertinent to the matter originally before 
the committee, Senator. 

You have alluded to section 3 of the Robinson-Patman Act and 
posed the question whether or not its enforcement might have been 
as rigorous as might have been in the public interest. I have been 
reminded here, there are criminal penalties attached to the violation 
of section 3. Some persons and some jurists, in fact, are reluctant to 
employ criminal penalties, whereas they might more readily employ 
civil penalties. 

What would be your reaction if a proposition of substituting civil 
penalties were substituted in lieu of the criminal penalties in section 
3% Do you think it might be a little more effective! 

Mr. Payne. I should think so; yes, sir. Certainly, if they could get 
enforcement, if that is the way to get it, I would be for it. 

Mr. Avery. Do you think it might be more readily and more fre- 
quently enforced, more effectively enforced, if it called for a civil 
penalty rather than a criminal penalty? You know judges. You 
know people. 

Mr. Payne. It would be more effective, I would say. I know, in 
my own experience in legislative matters, we have often written laws 
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that were too strict and which resulted in no convictions because 
jurists just weren’t ready to throw the book at them. 

Mr. Roosrvert. Will the gentleman yield? Would you help a 
nonlawyer for a minute? 

Mr. Payne. I am a nonlawyer, too. 

Mr. Rooseverr. I will have to ask Mr. Halfpenny. What is the 
basic difference between a civil penalty and a criminal penalty? 

Mr. Hatrrenny. The civil penalty provides only for fines and a 
criminal penalty will provide for imprisonment. 

Mr. Roosevett. So a civil penalty could be very effective financially 
if it were strong enough ? 

Mr. Payne. Yes, sir, that isa very good point there. 

Mr. Hatrrenny. I believe I testified against the criminal penalties 
11 or 12 years ago. 

Mr. Avery. You certainly did. You are still of the same opinion ? 

Mr. Hatrrenny. I am still of the same mind because I[ believe 
these companies spend a great deal of money to gain a public image 
and it is demolished if they are fined or if they have any action 
brought against them. A criminal penalty is many times so severe 
that it cannot be enforced. I think many of us if sitting on the bench 
would debate a long time on economic questions on a criminal penalty. 

Mr. Roosreve.tt. We have penalties now. 

Mr. Avery. Not under section 3, and when you are dealing with a 
corporation it would be easier to enforce a civil penalty than it would 
bea criminal penalty. That isall,Mr.Chairman. Thank you, Sena- 
tor, for your contribution to the committee. 

Mr. Moore. Senator, my esteemed colleague from Oklahoma having 
yielded to me, I want to get back to where I was a while ago. You 
indicated that you thought you had a distinguished delegation here in 
Congress, and Mr. Steed had advised me that the Oklahoma press is 
here, and I want them to take note that we do have a Representative 
from Oklahoma, Mr. Belcher, and I can’t think, as a result of the 
kindness of Mr. Steed and the reprimand I got from my junior col- 
league on the left here, of anything else that I can mention at this 
time, but if there is anything I hope the record will save it for me, 
because I think we Republicans need it in Oklahoma. 

Mr. Streep. I might say to my friend from West Virginia that we 
Oklahoma Democrats esteem our Oklahoma Republican Member very 
much, and we try our best in Washington to make it true that if you 
scratch one Okie, you scratch them all. 

Mr. Roosrvetr. I can only close the debate by saying I have never 
seen so many candidates for ambassadorships. 

Mr. Mitchell, do you have any questions? 

Mr. Mircuett. No questions, Mr. Chairman. 

Mr. Roosevett. Thank you very much. 

We appreciate the burden we have laid upon you to try to help us 
further. All I can say is I hope we will continue to be in touch with 
you, and if you think of the things you intend to propose to the Okla- 
homa Legislature, send them to us so we can study them if we are still 
here. 

The next witness before the committee is Mr. Leonard Weinstein, 
president of the Charles Friedman Co., Inc., of Bridgeport, Conn. 

Will you come forward, sir? 
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Do you want to state your name for the record 

Mr. WetnstTEIN. My “full name is Leonard Weinstein. 

Mr. Roosevett. Mr. Weinstein, would you raise your right hand? 

Do you solemnly swear that the testimony you are about to give 
before the committee will be the truth, the whole truth and nothing 
but the truth, so help you God ? 

Mr. WernsteEtn. I do, sir. 


TESTIMONY OF LEONARD WEINSTEIN, PRESIDENT, CHARLES 
FRIEDMAN C0., INC., BRIDGEPORT, CONN. 


Mr. Roosrvett. Mr. Weinstein, if I haven’t properly stated your 
address and business connections, T would be happy to have you state 
it fully, and then would you please go ahead with your story in your 
own words, sir? 

Mr. WEINSTEIN. My full name is Leonard Weinstein. I reside in 
Westport, Conn. I am the president of Charles Friedman Co., Inc., 
of Bridgeport, Conn., distributor of automotive parts. 

I am a member of the Connecticut bar, but have not practiced for 
over 10 years, and I don’t claim any legal qualifications here today. 
So that if any questions come up about that, I will yield. 

I am presently a member of the board of governors of the Auto- 
motive Wholesalers Association of New England, and I am a past 
president of the Bridgeport Automotive Wholesalers Association and 
the Connecticut Automotive Wholesalers Association. 

Our particular firm is one of the oldest in our area. It is slightly 
over 30 years old and it is probably the largest in that section. 

I don’ t know if the committee would want me to read the affidavit. 
It is in general terms and states pretty much the allegations that have 
already been made. Unless you request it, I would like to substitute a 
few observations that I have made after listening to you gentlemen 
question the witnesses, because I have a little better idea of what 
information you desire most and maybe I could save some of your 
time. 

Mr. Roosrverr. Mr. Weinstein, if agreeable to you, we will take 
the affidavit which you have submitted here and include it in the record 
at this point and then let you proceed with your own observations. 

Mr. Wernstern. Thank you, sir. I will be happy to do that. 

(The affidavit is as follows:) 


Sworn AFFIDAVIT 


Leonard Weinstein, having been duly sworn, hereby makes the following 
statement: 

My full name is Leonard Weinstein, and I reside at 23 Gault Park Drive, 
Westport, Conn. I am the president of Charles Friedman Co., Inc., 1320 North 
Avenue, Bridgeport, Conn., distributor of automotive parts. At the present time 
I am a member of the board of the Automotive Wholesalers’ Association of New 
England, and I am an ex-president of the Bridgeport Automotive Wholesalers’ 
Association and the Connecticut Automotive Wholesalers’ Association. 

During the past 7 or 8 years, the amount of business lost by our own firm and 
by countless others similarly engaged as ours, due to the coercive practices of 
major oil companies, has been enormous. It is somewhat anomalous that this 
staggering loss of business has not created more of a protest than appears on 
the surface, but this apparent apathy is simply the result of a feeling of com- 
plete hopelessness on the part of the automotive parts jobbers in their ability, 


ee 


oe 


SMALL BUSINESS PROBLEMS IN PETROLEUM INDUSTRY 149 


as extremely small businessmen, to wage any kind of a successful campaign 
against such giants of industry as are represented by the major oil companies. 

Although any estimate of the exact loss of business would be almost impossible 
to be given, I feel it would be a conservative opinion to state that the losses in- 
curred by automotive parts jobbers as a result of the above-mentioned coercion 
would amount at least to 25 percent of the existing amount of business trans- 
acted by said jobbers. Surveys undertaken by our own firm indicate that certain 
very fast moving, nationally advertised products of top consumer acceptance 
cannot be sold at all to certain oil company dominated stations. In other in- 
stances other equally popular items have to be sold to and stocked by the gas 
stations surreptitiously in small quantities. Still another instance of the coercion 
has been the not infrequent practice of gasoline station owners returning mer- 
chandise they had already purchased from a parts jobber because of the objections 
voiced by a major oil company representative who discovered the products on 
the premises. Another practice that helps to eliminate the parts jobber from 
the picture is the procedure of certain major oil companies to sell certain prod- 
ucts automatically to the gas station, without his prior approval, thereby pre- 
venting the dealer from making a purchase of the same product from a source 
of supply of his own choosing. 

In practically all instances the owner of the gas station is very guarded in 
his comments about these practices because of his fear of losing his lease, and 
his fear of other recriminations. In all the instances to which I have referred, 
the key to the sale is not the brand name of the product, but rather whether the 
dealer purchase same from his major oil company or its own parts distributing 
affiliate. 

Since these practices have been on the increase both as to the intensity of the 
campaign by the major oil companies and as to the number of products con- 
tinuously being added, it would not be irresponsible to state that such a trend, if 
unchecked, will force several automotive parts jobbers out of business and in 
addition will seriously impair the ability of many others to operate at a profit. 

In conclusion I would like to reiterate the fact that I am speaking on behalf 
of hundreds of automotive parts jobbers, not just the experience of my own firm. 

Dated at Bridgeport, Conn., this 30th day of November, 1959. 

LEONARD WEINSTEIN. 


Bripeeport, November 30, 1959. 
STATE OF CONNECTICUT, 
County of Fairfield, ss: 
Personally appeared before me, Leonard Weinstein, signer of the above affi- 
davit, who swore to the truths of the statements contained therein. 


[SEAL] ARTHUR E. GUENZBURGER, 
Notary Public. 
My commission expires April 1, 1963. 


Mr. Moore. This is your affidavit you referred to? 

Mr. Wernsrtetn. I would be happy to read it, sir, but just in the 
interests of time. Yes, that is my sworn affidavit. 

Mr. Roosrveitr. You may proceed. 

Mr. Wernstrtn. The one observation made this morning by one of 
the members of the committee, I believe Congressman Moore, I think, 
puts the finger on the whole situation. He said that this matter could 
be busted wide open if we could get these people down here to testify, 
and certainly no truer statement could be made; but that is the frus- 
trating part of the experience of those of us who have come here vol- 
untarily to give information to this committee. It is such that it is 
practically impossible, and that highlights the problem. 

It was suggested that no one has heard of an actual or many in- 
stances of lease cancellations as a result of these threats, but I would 
like to give the analogy of someone being threatened by a robber. He 
says, “T will shoot you if you don’t hand over your wallet.” In most 
cases you don’t call the bluff; you hand over the wallet. That has been 
our experience here. 
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IT had to give my personal word to our salesmen, and they in turn 
had to give their personal word to most of the people we interviewed, 
that their names would not be publicly used because of reprisal. How- 
ever, I am perfectly willing, where the information would be of value 
to the committee, to submit it in confidence, as has been suggested 
before. 

I thought the committee might want to consider this one thought. 
in view of the fact that it has been stated that you may hold hearings 
elsewhere: It is all right to reassure us that nothing will happen to 
witnesses, and we know that they are protected by law, but they don’t 
realize it themselves, and I am hopeful that in the future, if this is 
within your thinking, that you send some letter or some communica- 
tion to either prospective witnesses or to members of associations or 
others who are going to obtain witnesses, stating that this question 
has come up; that the committee has both the right and the desire and 
the power to protect these witnesses, and I believe if they see that in 
written form, instead of hearing it from some jobber salesman, that 
it will have a lot more weight, and I believe you will be able to get 
more witnesses to appear, as you desire. That is just a suggestion, if 
it is practical. 

Mr. Roosevetr. I thank you for that, Mr. Weinstein, and we defi- 
nitely will follow that procedure. 

I think, fortunately, we have been able or will be able to get some 
specific instances in affidavits, but I agree with you we should get 
more of them directly in the field, and we trust that the full commit- 


tee’s budget will allow us to do that, and we will follow the procedure 
which you outlined. 


Mr. Wernstetn. Thank you, sir. 

Now, a second matter that has come up and has apparently created 
some confusion, and I believe very understandingly, is this apparent 
anomaly of the automotive wholesalers and heads of jobber associ- 
ations testifying to serious loss of business, yet, on the other hand. also 
testifying to the fact that many businesses have grown; and I believe 
it was stated, “What are we fighting for?” if all of this business is 
down thedrain. There isn’t much to lose. 

T don’t think it has been brought out in its proper perspective, and I 
would like to devote a minute to that. I would like to state, as ap- 
pears in my affidavit, that I am not speaking simply as an individual 
for my own firm. I am the only representative here from New Eng- 
land, and, unfortunately, I don’t think there can be any politicking 
here, because I have no one from there, but I do represent a large 
number of people and jobbers there, who have asked me to get. their 
message across. 

Mr. Moore. If I may interrupt to say, we had six Members from 
Connecticut until the last election, and one of them sat very high on 
this committee. So it is beyond my control. You had very good 
representation at one time. 

Mr. Roosrvert. I think you have excellent representation still. 

Mr. Moore. But not on this committee, as a geographical area. 

Mr. Wernstetn. I happened to notice the office right next to this 
hearing room is Mr, Daddario’s, a classmate of mine at Wesleyan Uni- 
versity Law School, and T know him quite well. In case I need a char- 
acter reference, I thought I would interject that. 


: 
‘| 
: 
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Mr. Steep. I would like to assure the gentleman that the experience 
of my colleagues on this committee is.that the problem of a business- 
man in any place in the country is received with most sincerity. While 
we have our little fun and byplay with our friends, we do want to know 
what the New England problems are very much. 

Mr. We instern. I did not misunderstand that, sir. I heard most of 
the hearings, and I realize that is so. 

Mr. Avery. I guess you have previously already made this clear, but 
are you appearing here now in behalf of yourself as a typical whole- 
saler of automobile parts or are you representing the Connecticut Auto- 
mobile Wholesalers Association or both ? 

Mr. Weinstein. Both, and more of New England, sir. 

Now, this matter of the amount of business that has been lost, ap- 
proximately 40 percent of the accounts called on by our outside sales 
personnel are gasoline service stations. Now, these are just plain serv- 
ice Stations. Iam excluding garages, sir. 

The bulk of our business, and L believe the bulk of most parts job- 
bers’ business, is or should be with those accounts. So obviously any 
threat to the loss of business in those accounts is a very substantial one. 

These stations did give us a lot more business prior to the coercive 
practices that we claim exist. What happened is this: We still enjoy 
a good amount of business with the stations on products that are not 
under the control of the major oil companies at the present time. 
We have seen this tremendous loss of business on the controlled 
items—batteries, spark plugs, filters, More and more major oil com- 
panies are getting into the picture. They are increasing the number 
of products that they carry, so that if the tide isn’t stemmed some- 
place along the line, we will be in the position where these accounts, 
which represent possibly close to 40 or 50 percent of our potential 
business, may be completely eliminated, and it is not just to get back 
the business that has been lost, but it is hoped that the Congress will 
protect this segment of the economy from losing the whole ball of 
wax. I have certain specific figures that I will give you in relation 
to that. 

The third point that has caused some confusion and seems to be 
contradictory is the matter of whether the retailer really doesn’t 
buy from the automotive parts jobber because he doesn’t want to. 
Maybe he gets a better price and uses that as an excuse, or maybe it 
is because of the coercion, and this is an understandable confusion be- 
cause different types of testimony have been given. 

Basically the price problem is in equipment, which is not a TBA 
product. That is an entirely different field, but the experience of our 
own firm has been that although it is true that in some cases an owner 


-of a gasoline station may use price as an excuse, in the vast majority of 


instances price has had absolutely nothing to do with it. 
Asa matter of fact, sometimes it is worked in reverse. The service 
station owner has preferred to purchase from a jobber, and he might 
have an advantageous price, but even in spite of that he does not. 
We have had stations, for instance, where we have had special pro- 
motions. We can use batteries as a good example because that has 
come up quite a bit. We delivered some batteries, and this operator 


particularly wanted them, aside from the quality of the battery, but 


because of the particular promotion available at that time. 
Mr. Avery. Would those be national brands? 
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Mr. Wetnsre1n. Delco batteries made by United Service Division 
of General Motors. 

One or two days after the batteries were delivered, a representa- 
tive of a local distributor for gasoline saw the batteries there and 
made this person return them. 

Now, there was no question that he wanted the batteries. We know 
he bought them because of the particular deal at the time, but he was 
told that they did not want the Delco battery stocked in his station, 
and they were returned to us. 

Mr. Avery. Are you in the position to document that case, Mr. 
Weinstein ? 

Mr. Wernstern. I am if I can give it to the committee in confidence. 

Mr. Roosevett. Yes, as in previous instances, I think at the request 
of Mr. Avery we will ask you to document it and be sure you mark 
it “confidential” so it goes into confidential files of the committee. 

(This information has been received from Mr. Weinstein and placed 
in the confidential files of the committee.) 

Mr. Wetnstetn. I would like to ask a question. When a name is 
submitted to you in confidence rather than publicly, does it lose any 
of its quality as evidence ? 

Mr. Roosrvetr. No, it doesn’t, because it gives us the background on 
which we then take action within the committee, and the committee 
members can state that of their own knowledge there is a documented 
case which is of value, therefore, to the committee. 

Mr. Wetnsrern. I appreciate that, because I wasn’t withholding 
it because of any lack of desire on my part or because I can’t document 
it. Now I am reassured. 

So that the point there is that I believe I am positive that ample 
evidence can be developed that although there are some price devia- 
tions that basically that is not the inducement or the cause of the 
purchase by the controlled stations. 

Now, in relation to the number of stations that are owned rather 
than controlled by the various major oil companies, various estimates 
have been given here. I went over some reports last night, and I 
would say in our area there is between 10 to 20 percent, probably 
closer to the former. All the rest are company-dominated in one 
form or another, mostly by the lease. 

To document my claim that very large amounts of business have 
been lost to company-dominated stations, I made a survey of sales 
that were made by two of our oldest salesmen. Before I left I got 
ahold of two of them, interviewed them at great length, and made 
them prepare a report and personally spoke to them. 

Both of these men have been with our firm for over 20 years, and 
one of them at least had prior experience in the field before that. 
I took those two because these men would have the best results with 
a controlled station because of their long experience and personal 
relationship. I felt I was weighting the evidence in a rather conserva- 
tive way rather than taking a new man who might not know the 
ropes. 

I made them give me a report on every service station that they 
cover, to tell me what battery and what antifreeze, particularly, they 
handled. I went into some other products, but I don’t have that as 
completely. What battery and what antifreeze they handled and why. 
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I had 62 stations, which I feel is fairly representative, of the two 
salesmen’s accounts. Each salesman, incidentally, would call on be- 
tween 90 to 100 accounts, and of th@e accounts possibly 40 would 
be gasoline service stations. The other accounts would be fleet ac- 
counts and car dealers that would not be of interest to the committee. 

Mr. Avery. Just a minute here, Mr. Weinstein. I am very atten- 
tive to your statement here. I thought you said originally that 60 
percent of your business went to retail stations ? 

Mr. WertnstTEIN. Forty percent, sir. 

Mr. Avery. All right. 

Mr. Wernstetn. And so, theoretically, there should be 80 here for 
2 salesmen, but it doesn’t work out that both call on exactly 100, and 
there may be a few that were inadvertently omitted. Basically, I feel 
it is very typical, getting 62 accounts, which is practically all the 
accounts these 2 men call on, and these 2 men are more adept at selling 
the company-controlled station because of their experience. 

Mr. Moore. Now, what are the results ? 

Mr. Western. I broke them down by certain companies because 
we find that certain major oil companies are much more adamant and 
severe in their policy than others, but then I took a total of them all. 

Of this particular group of 62, 41 were lessees and 21 were owners. 
Now, that would seem to belie my figure that there were 10 or 20 per- 
cent of leased stations because this seems to be a third, but it does not 
happen to be typical of that particular point. 

Of the lessees on antifreeze, of the 41, 26 bought—I would like to 
preface this statement with this remark. I am using antifreeze be- 
cause up to 5 or 6 years ago by far the largest bulk of antifreeze was 
purchased through parts ihom I believe that is a pretty well- 
documented fact. So that it points up the shocking change in the 
short period of time. Twenty-six bought their antifreeze from the 
major oil company only, 12 bought it from the company and jobbers, 
and when I use jobbers I am not using just my own firm, but if they 
bought it from any jobber. Three bought only from jobbers. Of the 
21 owners, there wasn’t a one that purchased only from the company. 
Fourteen bought from jobbers and the company, and seven bought 
only from jobbers. 

Batteries have been coming into that category of coerced product 
more and more, so I took the figures on that. 

Mr. Roosevetr. Mr. Weinstein, will the rest of your chart show the 
three that bought just from jobbers were lessees, will they show what 
companies they are the lessees of ¢ 

Mr. Wernstern. I can easily get that. Having worked on this until 
about 1 o’clock this morning, I didn’t start grouping them by accounts, 
but I do have that in my file. 

Mr. Roosevett. I think it would be of interest to the committee to 
know which ones seemed to have a feeling of freedom and what com- 
panies they represent as against the others. 

Mr. Moore. Well, has this survey been completed, or is this that you 
are testifying to something that is not yet finalized ? 

Mr. Wernstern. It is completed, sir, but I don’t have it in type- 
written form and broken down. I have all the information on 
batteries. 
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Mr. Roosevett. Is it your intention to complete it and present it to 
the committee for our files, for qgr use ? 

Mr. Wernstern. If the committee would desire, I would be happy 
to. 

Mr. Roosgvett. I think very much we would like it, if you will make 
it available. 

(This information has been received from Mr. Weinstein and placed 
in the confidential files of the committee.) 

Mr. Avery. Mr. Chairman, for the record, x would like to say + 
impressive and intriguing as these figures are, I don’t think it is Muir 
to conclude that a service station operator by buying exclusively from 
a jobber could be immediately categorized as being ‘coerced to do that 
because I refer back to Mr. Roosevelt’s statement that was just put 
on the record, whereby there were certain incentives made available 
to him if he could come up to a certain volume or even if he didn’t 
get to the volume there were some substantial discounts. I am not 
inferring they were a part of this particular picture, but T would just 
like to refresh the record at this point that there might be other 
considerations. 

Mr. Roosevett. I think the point of Mr. Rodefeld’s statement was 
that these inducements were made if all of the dealer’s business was 
given to the oil company, whereas, at least in some instances, from 
what he has just said, there are a few cases where a man would feel 
so independent that he would do no business with his oil company 
and do it just with jobbers. If I have misinterpreted what you have 
said, Mr. Weinstein, correct me. 

Mr. Wernstetn. That is part of it. 

In further answer to Mr. Avery’s question, I don’t claim that every 
one of these lessees who bought all or in part from the major oil 
company was coerced. I am ‘not making that claim, sir. 

Mr. Roosevett. That is the point. 

Mr. Wernstern. But I do have instances of many who claim they 
were, but I submit that where you have a situation where because of 
the fearful climate that you can’t get people to come forward some- 
times, you must use certain circumstantial evidence and hope it will 
be evaluated for whatever value it has. 

Mr. Avery. That is right. 

Mr. Wetnstetrn. I feel there must be some reason why this dispro- 
portionate situation exists. If you gentlemen don’t feel that it is due 
to coercion, that is as far as I can go. 

Mr. Avery. I am not suggesting they weren’t coerced. I just 
wanted to keep the approach objective. 

Mr. Wernstetn. Yes. I am not making that claim, sir. 

Now, on the batteries, we happen to sell the Delco battery, which 
is a well-known, advertised battery. Up until a few years ago bat- 
teries were limited primarily to four or five well-known national 
batteries, and those were featured at most of the stations. The name 
Willard was brought out the other day as a well-known name. Delco, 
Exide, Auto-Lite—these were all standard brands. 

As the major oil companies got into this picture more, batteries being 
such a very high volume item, they used this as one of the items which 
they insisted that the stations take. 
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There, again, the extent of the change is tremendous, and I think 
highlights the problem. At one time batteries were one of the biggest 
items you could sell to service stations, and now they are not. 

As a matter of fact, just as a preface before the figures as I said 
I am speaking on behalf of other people. I called one of the oldest 
firms in the city of Bridgeport and they told me they practically 
stopped calling on service stations; that Socony Mobil, for instance, 
used to be one of their best accounts, but it is out of the picture because 
the stations had to take their battery, and he said he couldn’t even 
give any figures on the service stations. They just don’t bother any- 
more. 

Here are the figures of lessees. Now, there are 41 lessees involved; 
29 of the lessees ‘bought their batteries from the company only. 

Now, may I make one reservation. There could be a rare instance, 
as has come up before, when under emergency circumstances a con- 
trolled outlet might happen to buy a battery. So if an account hap- 
pened to buy 1 battery from us out of 150, I would treat that as not 
buying from us, for all intents and purposes. Twenty-nine bought 
from the company only, nine split their business with company and 
jobbers, and one bought exclusively from jobbers. Two didn’t handle 
batteries. 

Of the owners, of these 21 

Mr. Roosrvetr. Could I interrupt you there? Are those the same 
nine as in the case of the antifreeze? 

Mr. Wernste1n. That I can’t say. I could with some research find 
it out, but I cannot say now. 

Mr. Roosseveir. We will be able to find it out, though, when you 
submit the chart. It will be detailed enough. 

Mr. Wernsrern. Yes, that will appear. 

Mr. Roosrvett. That is the point. In other words, the names will 
be on there so we can correlate them and see which are which ? 

Mr. WEINSTEIN. Yes, sir. 

On the owners, 5 bought from the company only, 2 bought from the 
company and jobbers, 13 bought from jobbers only, and 1 didn’t 
handle. 

Now, it is obvious that whatever the causes for it, out of 21 owners, 
13 prefer to buy their batteries from jobbers, and of lessees 3 out of 
41 preferred. It was along these lines that it was suggested yesterday 
that if these figures are accurate, why doesn’t a battery manufac- 
turer—I believe the Willard Co. was brought in yesterday. I think 
Mr. Steed asked the question. I don’t recall. 

Mr. Roosrveitr. Mr. Yates. 

Mr. Wetnstetn. Why doesn’t it do something about it? Why does 
it stand for this loss of business? Well, many manufacturers have 
not stood for it, and that has doubled the problem. 

For instance, it happened in the antifreeze field and now it is hap- 
pening in the battery field, and unless you gentlemen come up with 
some answers, these other companies will then sell the to the major oil 
companies because they cannot get to this market any other way. 

Now, just recently the Delco battery—and I believe that is the 
largest manufacturer of batteries, or at least it is the largest number 
of the four that I have mentioned—found that large as they were, 
being a division of General Motors, they were still effectively shut 
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out from these company-dominated stations who would have a battery 
prescribed by the oil company. 

They recently signed with Goodyear and Firestone, to my knowl- 
edge. Now, Goodyear and Firestone products are sold to Texaco, 
Shell, and I believe there is a third. In other words, Texaco and 
Shell have a TBA arrangement with Goodyear and Firestone. 

Mr. Avery. Carrying Goodyear and Firestone’s name or a private 
brand name? 

Mr. We rnstTeErn. That is a point. It was found that Delco could 
not get their batteries in a Texaco or Shell station, sir. So that they 
sold the Delco battery under the Delco name, and now those Fire- 
stone and Goodyear batteries are automatically being replaced by 
them. The door was opened. It is a marvelous thing to behold. It 
was just automatic. 

Practically every one of these company-leased stations has now 
switched to Delco, because that is now the battery pushed by that 
major oil company through Goodyear and Firestone. 

Mr. Avery. Is that what has been alluded to several times by ap- 
proved jobbers? Is that what that means; an arrangement such as 
you have just described ¢ 

Mr. WEINSTEIN. Yes, sir. Certain of the major oil companies mar- 
<et their TBA products directly through their stations. Others mar- 
ket them through the rubber companies and get a rebate from the 
rubber companies. 

Mr. Moore. This has been the subject of a recent ruling referred 
to yesterday by the FTC; is that right? Is that what you are talking 
about ? 

Mr. WernstTEtN. I believe that was, sir. 

Mr. Hatrreenny. Although Delco is a thing just made effective this 
summer. 

Mr. Moors. This has not been the matter of any investigation. 

Mr. WernstTeEIN. I am not bringing that out in that context. I am 
not offering any criticism of Delco as such, but I am pointing it out as 
an obvious piece of evidence that these stations, when the company 
product was a Firestone battery, bought Firestone. If it was a Good- 
year battery, they had Goodyear. They automatically changed. Cer- 
tainly if these men liked Delco so much, why didn’t they handle it 
before ? 

Mr. Moorr. You handle Delco? 

Mr. WernstTEIN. Yes, sir. 

Mr. Moore. Were you protected in any way by this invasion, ap- 
parently, from the manufacturer of Delco and its relationship with 
the oil company ? 

Mr. Weinstein. No; we were not protected, but I don’t stress the 
need for being protected in being given that market exclusively. All 
T ask on behalf of the people I represent is that these service station 
operators not be required to purchase their Delco batteries from the 
oil company when they might want to purchase it from some jobber. 
That is the crux of it. 

Mr. Roosevetr. Mr. Weinstein, would you be able to get for us 
one other fact? For instance, Delco batteries undoubtedly are avail- 
able to nonbrand name stations. 

Mr. Wetnster1n. Oh, surely, yes, sir. 














SMALL BUSINESS PROBLEMS IN PETROLEUM INDUSTRY 157 


Mr. Roosrvett. Now, I would be interested to know, and I think 
the committee would, whether when those Delco batteries are then 
sold directly by the Delco Co. to that nonbrand station if there was 
any difference in price between what that station outlet pays as agaist 
the company station outlet ? 

Mr. WetnsTEIN. Unless there are some very secret — going 
on there, on the surface the price is the same. Of course, Delco 1s not 
selling it directly to the oil company. They are selling it to the TBA 
supplier who has entree to the oil company accounts, through Good- 
year and Firestone. as be 

Mr. Roosrvett. The public comes into the situation somewhere. Is 
the public able to buy the Delco battery more cheaply from the non- 
brand station than he is from the brand station ? 

Mr. WernsTEtN. In this case, I don’t think there is any difference. 

Mr. Roosevetr. In other words, in essence there is a fair trade price 
set on the battery ? 

Mr. Wernstetn. No, there isn’t a fair trade price, but I think the 
law of economics comes into play there, and you see as far as I per- 
sonally am concerned—and I think most wholesalers will agree with 
this—if any major oil company or rubber company that represents 
them buys the product at the same price that we do as distributors, 
they act as distributors and we act as distributors, and we are per- 
fectly willing to compete in the marketplace economically with them. 

Mr. Roosrvetr. I agree with that. Here we have a situation where 
the Delco Co. is going to the rubber company and in turn the rubber 
company is paying the oil company a fee. Now, somewhere along the 
line someone is absorbing something. I don’t know where, but I would 
like to find out where, 

Now, when you go directly to the nonbrand station and you sell it, 
there is only one operation in the thing. 

Mr. WetnsteEIN. I agree with you, sir, but I can’t support it by any 
known facts. I would rather suspect that that does exist, yes. 

Mr. Moore. In your operation do you give merchandizing promo- 
tion accounts to an independent station if they buy so many Delco 
batteries from you? Isthe price reduced ? 

Mr. WetnstTEIN. Yes. 

Mr. Moore. I imagine that comes into play where you have such a 
large volume buying on the part of either the TBA representative or 
the large oil companies, which would be partially an answer to Mr. 
Roosevelt’s question, but not the complete answer. 

Mr. Wernstetn. You mean there would be some justification for 
Delco selling for a lower price to them ? 

Mr. Moore. On the basis of volume, yes. 

Mr. Wernstern. Well, I suppose you can put it this way: I don’t 
think they can justify it on the cost because of the way they are dis- 
tributed. One outfit doesn’t buy it. This goes on throughout the 
country, and each distributor has to handle it just as we have to han- 
dle it. It is not handled at one point. But I suppose it would be 
worth 5 percent for a manufacturer to pay them and guarantee them 
a market. I believe it would be worth that. 

Mr. Moore. You have indicated you would do that yourself, so I 
assume that Delco would also do it. I am not saying they do, but you 
stated that you would, or you do. . 
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Mr. Wetnstern. We give merchandising aids, sir. a 

Mr. Moore. Yes. You can call it anything you want to, it is either 
a cut price or a reduced price or whatever the case might be. 

Mr. Wernsrern. I misunderstood you, sir. Most of those merchan- 
dising aids do not have any cost value. They are distributed as a serv- 
ice, so I possibly misunderstood you. we 

Mr. Moore. There is no cost value in these merchandising things. 
How do you encourage a station to take your product which is Delco? 

Mr. Wernstern. I say many of them have no cost to us as a dis- 
tributor. The manufacturer makes many of these available, and we 
pass them on to the retailer. 

Mr. Moors. There is a cost factor. 

Mr. Wetnstern. To the manufacturer, yes, sir. Iam very sorry. I 
didn’t understand the question. Yes, there is. 

Mr. Roosrvetr. Mr. Weinstein, I don’t want to hurry you, but we 
have one more witness we have to hear before we break, and we are 
going to have to break pretty soon. 

Mr. Datmas. Mr. Chairman, may I ask one question on this par- 
ticular point? 

Mr. Weinstein, isn’t it customary throughout your business, as well 
as any businesses in the wholesale field, and on through the retail 
field, to give quantity discounts? 

Mr. Wernstetn. No, only in a very limited, very small percentage 
of cases. We seldom can develop that kind of volume. 

How much more time do I have, sir? 

Mr. Roosrvett. We would like to wind you up in about 4 minutes. 

Mr. Wernstrrin. Then I will take 30 seconds to see which of this 
would be most important. 

Mr. Hatreenny. Mr. Weinstein could submit this for the record. 

Mr. Wetnstern. I would like to say then for the record, I will now 
be very general, because I won’t have time to document this, that I 
received authorization from several people who are heads of associa- 
tions to interject their name and to quote them to a certain extent. In 
some cases [ can submit the complete letter. 

Mr. Avery. What kind of associations are they, Mr. Weinstein? 

Mr. WernstEtn. Automotive Wholesalers Associations. These are 
not professional trade association directors in that the heads of these 
associations are active jobbers who are in business every day. 

Now, for instance, here is a letter from Mr. Allan Levine, who is the 
vice president of the Automotive Wholesalers Association. He is one 
of the vice presidents of the Automotive Wholesalers Association of 
New England. Now, this particular letter I will submit in the record. 
IT will put the original in. 

Mr. Hatreenny. Mr. Chairman, he would like to offer these letters 
as originals and then withdraw them and put copies in. They are 
original letters, if that is agreeable with the chairman. 

Mr. Rooseverr. T think that is fine. We will do it just that way. 

(The letters follow :) 


Towers Motor Parts Corp., 


Lowell, Mass., December 5, 1959. 
Mr. LEONARD WEINSTEIN, 


CHAS. FRIEDMAN Co., ING., 
Bridgeport, Conn. 


Dear LEONARD: I note that you are going to testify before the House Small 
Business Committee regarding coercive practices by the major oil companies in 
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controlling the purchases of automotive parts and supplies by operators of com- 
pany-owned or company-leased stations, and that you could use statements from 
automotive wholesalers as to the effect that these oil company practices have on 
wholesalers’ business. This letter is an attempt to give you the picture as it 
pertains to automotive wholesaling in the area covered by this company—the 
Merrimack valley towns of Lowell, Lawrence, and Nashua. 

Our salesmen call on every type of account normally supplied by automotive 
wholesalers, that is, on car dealers, on independent repair garages, and on gaso- 
line service stations, both company owned and independently owned. We cover 
a relatively limited area but we cover it very thoroughly and we do business 
with practically every potential customer in our territory whether they have 
good credit ratings or are strictly c.o.d. 

With respect to the company owned or leased stations which our salesmen 
contact, they have reported to our management over a period of many years, 
and the situation remains unchanged, that it is exceedingly difficult to supply 
these stations with any item that is available to them through the distributing 
division of the oil company controlling the station. I refer to the so-called 
bread-and-butter items especially, such as spark plugs, tires, batteries, oil filters, 
fan belts and so on. The business we get from such stations is limited to items 
that they require in a hurry when their stock has been depleted and the oil 
company is not ready to make an immediate delivery ; or to slower moving parts 
or equipment that the oil company cannot supply. 

The question has often been raised in our sales meetings: Why, when we can 
offer immediate delivery, excellent coverage, local availability, and generally 
better credit terms to these stations, why do they buy their stock replenishment 
orders from the oil company ? 

We can only be guided by the replies of the service station operators or lessees. 
They tell us that the oil company salesmen are constantly invoking the threat 
of lease termination if they deviate from company-sponsored policy; and that 
the companies are perfectly capable and willing to carry out their threats. Often 
these service station operators have invested their lifetime savings in the mer- 
chandise required to qualify for the lease of a station; their livelihood depends 
ou their continuing to do business at the station; they have no resources other 
than what they have invested in their businesses and are in no position to take 
a defiant stand against the coercive policies of the oil companies, much as they 
might like to do so in principle. 

And this is why it is so difficult to come up with the sort of statistics or 
definite evidence of oil company domination and resulting closing of the market 
to independent automotive wholesalers. The victims of the oil companies’ policy, 
the service station operator, does not dare to testify or to make written state- 
ments because of his fear of reprisals. The information that our salesmen ob- 
tain is given them in strict confidence, on the basis of personal friendships 
formed with the service station operator, often as a justification for the fact that 
the operator cannot give his friend, the automotive wholesalers’ salesman, the 
business that he would like to. And it is given with the understanding that it 
cannot be used in any way that would compromise the operator’s position. 

This is the picture in our area. I am sure it is the same elsewhere. I hope 
that in your presentation to the House Small Business Committee you will stress 
the need for corrective action. 

Very sincerely yours, 
Towers Motor Parts Corp. 
ALLAN LEVINE. 
AI-aj 


Mr. Wernstern, I also want to indicate that I either have corre- 
spondence or oral authorization to attest to the coercion by the follow- 
ing people: Mr. E. Killeen, who is the president of the Automotive 
Wholesalers Association of New England, a statement from Mr. Ralph 
Colla, who is the president of the Bridgeport Automotive Whole- 
salers Association, from Mr. Richard Weiner, who is the president of 
the New Haven Automotive Wholesalers Association. 

I did have some statements from some other jobbers, but they are 
of a general nature, and I think I will just leave in these that have 
some official capacity. 
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If time permitted me, and if the committee would desire it, we have 
specific instances of coercion reported to us that, as I say, I can submit 
in that affidavit form for confidential information of the file. 

(Specific instances have been submitted by Mr. Weinstein and are 
in the confidential files of the committee.) 

Mr. Wernste1n. I would like to close on this one note; that al- 
though the threat of lease cancellation is certainly a very serious and 
important thing, that is not the only means of coercion, and many of 
our instances are situations where repairs would not be made, life 
would be made miserable for them and so on, so that I don’t think 
that because of the absence of a lot of specific instances of lease can- 
cellations it should be taken for granted that coercion does not exist 
very highly. 

Mr. Roosrvert. I am glad to hear you say that, Mr. Weinstein, be- 
cause I think that very definitely is the fact. 

We want to thank you and we will instruct counsel, without objec- 
tion, to be in touch with you and to receive from you at your early 
convenience such further documentation as you can submit to the com- 
mittee. On behalf of the committee, we would like to express our 
appreciation to you for the time and effort which you have given to 
this subject, and to simply say that we realize that this is a heavy im- 
position on you, and we are therefore very grateful to you. 

Mr. Wernstern. Thank you, sir. I am very happy to do it. 

Mr. Roosevetr. The last witness totem tench will be Mr. Jack 
Klann, of the Klann Auto-Electric, Inc., of Detroit, Mich. 

Mr. Klann, did I pronounce your name correctly ? 

Mr. Kuann. Yes, sir. 

Mr. Roosevett. Would you raise your right hand? 

Do you solemnly swear that the testimony you are about to give the 
committee shall be the truth, the whole truth, and nothing but the 
truth, so help you God ? 

Mr. Kuann. I do. 


TESTIMONY OF JACK KLANN, KLANN AUTO-ELECTRIC, INC., 
DETROIT, MICH. 


Mr. Roosevett. Mr. Klann, perhaps you would repeat your specific 
connection and address, and then if you would proceed in your own 
general way, we would appreciate it. 

Mr. Kuann. My name is Jack Klann, K-l-a-n-n. I am here repre- 
senting Klann Auto-Electric, Inc., Detroit. The firm was founded by 
my father 38 years ago, and at present I have been with the organiza- 
tion 3 years. In the corporation is my mother, father, brother, and 
myself. 

Mr. Chairman, I have the statement which I prepared, which I 
would like your permission to just submit to the committee for the 
record, and I would like to speak more or less freelance. 

Mr. Roosrvett. You may certainly do so, sir. If you will submit 
the statement, it will be accepted and incorporated in your sworn 
testimony at this point in the record. 

(The prepared statement is as follows :) 

I wish to express my desire to cooperate in any manner possible to help 


retard the increased coercive practices of the major oil companies and their 
relations with the operators of their leased service stations. Condition after 
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condition has been brought to my attention by both our own company salesmen 
and station operators that I know very well of tactics used by major oil com- 
pany representatives to prohibit our organization from supplying merchandise 
competitive to the product handled by the oil company themselves or their 
merchandising agents. A few examples follow: 

In one particular case, our company had sold a stock of 50 Delco batteries 
to Woodward Main Shell Service and 25 Delco batteries to Eton Shell Service. 
These stations are both in the Detroit Area. As soon as the transaction was 
discovered by the Shell Oil Co., both operators had the riot act read to them 
conclusively by representatives of Shell Oil Co. I, personally, was informed by 
Mr. Bob Percy of the Shell Oil Co. that if I ever pulled a stunt like that again, 
I would be given a call to pick up my batteries which would be sitting on the 
driveway and if I did not pick them up pronto, the responsibility for what 
happened to my merchandise would be my very own. This conversation took 
place at Fifteen Mile Crooks Shell Service in the presence of the operator that 
was about to open a new unit. 

Recently, the majors have been much more active in what brands of equipment 
their operators will use in their establishments. The equipment specified is 
handled by the oil company, naturally, and is the result of an unholy alliance 
between certain equipment manufacturers and the oil company themselves. 
This applies to Standard, Shell, Sunoco, Speedway, Gulf, Mobil, Texaco, and 
other major refineries. In many, many cases, the operators themselves would 
prefer to purchase other equipment more to their personal liking but they are 
persuaded that “it might be more to their advantage to show the company their 
desire to cooperate.” Recently two brothers which opened Tomajho Brothers 
Service at Thirteen Mile and Stephenson in Royal Oak were pulled into a situa- 
tion of this nature on the purchase of a Franklin battery charger handled by 
Shell Oil Co. Their preference was for a different brand of charger completely. 

By the same token, the situation does arise where the automotive jobber cannot 
possibly compete with the prices offered by the oil companies on either equip- 
ment or stock merchandise of the same brand names because the price charged 
to the ultimate purchaser is so low that the jobber cannot meet the price and 
stay in business. The major reason for this is obvious for they are totally 
satisfied with the kickback they receive for being no more than brokers in the 
transaction. They do not stock nor service the product, therefore, they have 
everything to gain and nothing to lose by exerting their persuasion on the dealer 
to cooperate. 

Mr. Dick Young worked as a salesman for the Shell Oil Co. until just recently 
when he opened up his own Shell unit. No more than 2 or 3 weeks ago he was 
ready to go at his company representative with a tire iron due to an intimidating 
series of events which continuously built up to a climax. 

Mr. Ted Werthmann, formerly of Werthmann Brothers Tire Co., was ousted 
from his business with a personal loss of $15,000 to $20,000 by some of the 
shrewdest maneuvering I have encountered in recent times. The other parties 
in this piece of skulduggery were Standard Oil and U.S. Rubber Co. Inci- 
dentally, Mr. Werthmann, who now is in a very serious financial strait because 
of the recent happening, will be willing to serve as a personal witness at the 
forthcoming hearings in Washington. 

Many other cases of the repulsive tactics of the major oil companies with 
regard toa their dealers in our area might be sighted but the ironic situation 
which occurs when judgments are made against these industrial giants is typi- 
fied by the recent cease and desist order issued to Sun Oil Co. in Philadelphia for 
the second time. Company salesmen are informed that they should bring the 
results of the injunction to their dealers’ attention, even to the extent of putting 
nice little signs in the dealer’s showroom stating that he is a private business- 
man with the privilege of operating his business as he sees fit. However, the 
little private conversation that eventually comes between the owner (7?) and 
the salesmen when they are alone at the pump island or in the lube room would 
make some very interesting listening for the parties involved in signing the 
injunction that was passed. 

Needless to say, the situations which have gained mountainous proportions 
are not the mere ravings of a few heretics (which I have been called) but more 
than ever are becoming the restraints which will slowly but surely choke out 
one of America’s finest industries, the automotive jobber, which today employs 
thousands and thousands of working people. To be able to help our own Ameri- 
can free enterprise system, I will be more than happy to cooperate in any manner 


that I may, including my testifying at any hearings pursuant to the future of 
our industry. 
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Mr. Kuann. Thank you. I will be referring to this occasionally, 
but since writing this affidavit I have come across some even more 
interesting things which I would like to bring to your attention. 

Mr. Roosevetr. Go right ahead, sir. 

Mr. Kiann. Mr. Chairman, I am an American who appreciates 
the challenge offered by being i in business for himself. I believe that 
what success I may have in this life will be determined by how hard 
and diligently I work in my profession as an independent small busi- 
nessman and the care with which I give service to my boss, who is the 
customer. This would include the indvidual people who work for 
the financial giants of this country, but it does not include being sub- 
jected to the domineering powers of those who are power and money 
hungry to the extent of looking upon me and thousands of others of 
small businessmen in this country as slaves to the further development 
of their ulterior motives. 

I believe the service station operator falls into this same category. 
These same men cannot be receiving their due consideration in the 
American way of life when our own Department of Commerce figures 
show that an average of 37 percent turnover exists in their 1951 to 
1958 survey. 

Presently in Detroit the figure is 38 to 40 percent or one out of three 
stations either closes or changes owners each year. 

I would like to comment, and I have this article that was written 
in the Retail Gas Dealer, which will possibly be brought out tomorrow. 
I don’t know if this is any privilege for our particular phase of the 
American economy, but this is the highest turnover record of any 
business in the world. 

Now, there is reason for that. There certainly must be a reason 
for that. The primary reason that I am here today is because of 
the fact that the wholesale jobber could reach this percentage of 
failure or more. 

Good competitive competition has always intrigued me, but when 
competition takes on the ugly form of coercive practices to stifle a 
-aptive market, the American way of life is tossed out the window. 

With regard to the major oil companies, their captive market, 
began, as all things do, in a small manner with certain items such as 
tires, batteries, and TBA recommended by them. But as the trend 
of motoring thoughts moved more and more toward doing business at 
the local service station, their sights were raised to even more lucrative 
fields. 

Proof of this increasing trend is brought out in the December issue 
of Automotive Service Digest. Now, these figures prove very inter- 
esting because in 1957 there were 23 percent of the automotive repair 
work, not including lubrication and things of that nature, but the 
repair work itself, was done by the car dealer, 36 percent was done 
by independent garages, and 26 percent was done by service stations. 

In just 2 years’ time, this field has reversed itself to this extent ; that 
the car dealer today has 19 percent of that business, the independent 
garage still has 35 percent, but the service station has 30 percent. 
It is an ever-increasing movement, and it is happening fast, very fast. 

Mr. Avery. Excuse me. How did you describe that repair work ? 


Mr. Kiann. Not including lubrication and oil changes and things 
of that nature. 
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Mr. Avery. But you are including major overhauls? 

Mr. Kuann. That is right. It is the whole of the repair business— 
mufllers, tailpipes—anything that would come in the nature of repair. 
There are certain phases of the automobile that the service station 
doesn’t get into at all, such as body work. 

Mr. Avery. Automatic transmissions. 

Mr. Kiannn. There are more getting into that every day, too. 

Mr. Avery. Your statement was that the dealer only does 19 per- 
cent ¢ 

Mr. Kuiann. That is right. That was brought out in the Automo- 
tive Service Digest, December issue. It is an amazing thing. 

Gentlemen, 1 would like you to hear this one. This is real cute. 
There was a time when these major oil companies forbid their men 
from doing any kind of repairing in their lubrication bays, but today 
their whole attitude has changed, including the oper ation of tuneup 
schools, such as Shell is doing, the sale of tuneup equipment, such as 
Standard is doing, and the ironic part is that these men, if this were 
2 or 3 years ago, many, many times the coercion was to the extent 
that this fellow was told, “Now, look, if I come in here and see you 
doing a tuneup job or something like that, you and I are going to 
have trouble.” ‘Today they have reversed that whole thing 180 degrees 
about, and they say, “Boys, this is the thing to do.” 

Actually, they can see that because there were a few of them who 
knew they’ couldn’t make their money on the pump island, they 
knew that the money that they were going to make as far as being 
successful businessmen was going to be in the back room, so they 
fought that because they w anted to be something more than a gas 
joe key, let’s put it that way. 

Then as the trend started to change—and I will be bringing forth 
the reasons for that change very shortly—then they became more 
cognizant of this fact, and they said, “Now, look at this. This is 
beautiful. This 1 is wonderful for the sake of progress. I believe in 
it sincerely.” 

Training is wonderful, but by reading between the lines you will 
be able to see some of their reasoning. 

To the TBA items were added chemicals, blades, and filters, and 
just recently sparkplugs, ignition, shocks, battery cables, thermostats, 
and many more. They are now looking objectively at mufflers, tail- 
pipes, and brakes. They are not through yet by a long shot. 

In other words, by the methods they use of seeing to it that the 
dealers cooperate with their efforts to expand the market, they surely 
but slowly tighten the knot on what has been the lifeline of the in- 
dependent wholesale jobber, but this has the same effect as a slow 
cancer. Now, we don’t want to talk about that disease but we have 
the same disease happening to us, of sorts. 

The services that have been rendered to the automotive aftermarket 
by the jobber have been a large factor in the tremendous growth of 
the service station operator. “With the complex cars of ‘today, he 
needs help many, many times on a multitude of service problems he 
encounters. He needs training, education, the mechanical know-how. 
These things come from the jobber. You don’t get that kind of in- 
formation from a man who comes around once a week with his truck 
and says, “I have to get to the next stop in a half hour, Joe. I will put 
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in there what you need, and I am gone.” You don’t get that coopera- 
tion from those people, so consequently, the oil company does not have 
this to offer the man. 

He needs quick service on an item he would not ordinarily stock in 
order to serve his customer. Naturally, he cannot physically stock 
all the things that are necessary for the modern, complex automobile 
of today. These things he cannot get from his oil company, but, by 
the same token, we as automotive jobbers cannot live on these items 
alone. 

Ours is not a business of just handling the hot, moving items, but, 
by the same token, these same items make the difference between us 
being in and out of business. It is certainly a lucrative business, 
this automotive aftermarket, but the automotive industry pioneered 
it, and we wish to maintain our fair portion of it. 

The problems leading to eventual business casualty in a service sta- 
tion always start small. It is interesting to note the enthusiasm with 
which a young fellow goes into a service station operation. Maybe he 
has worked several places during a period of many years, and along 
the side him and mama have saved the money for him to invest in the 
service station. He has a lot of enthusiasm. He is on his own now. 
He is really going to have himself a challenge. 

He goes in there and about the first thing that happens to him is 
while he was driving an automobile he decided he would like to use 
Rislone in his car. He thought it was a good product. He puts that 
on his shelf, and the fellow comes along and says, “Look, that is in 
competition with what we offer you, and I suggest you get rid of it. 
I mean, let’s get off on the right foot here. Let’s not start getting too 
far off the track.” 

So one thing leads to another. Maybe the fellow just doesn’t feel 
like cooperating that much. He feels, “I have my money invested. 
Here I have put four or five thousand dollars into the business, and 
consequently I feel I should be able to handle some of the things I 
want to handle myself. I realize the fact that the company is co- 
operating to the extent of keeping the place up for me, making it 
presentable to the customer, they spend a lot on advertising, but I 
still like the privilege of making my own decision.” 

As time goes by, little things start entering into the picture, and 
fellows, I mean gentlemen—please excuse me but believe it or not, I 
get carried away. I start thinking I am talking to the boys out on 
the road. I am a working sales manager. That is all there is to it. 

Mr. Avery. We can understand you better when you talk that 
way. 

Mr. Kiann. Thank you, sir. 

I find that one of the representatives from the Shell Oil Co.— 
this is really a scream. I am going to mention his name, Art Miltner. 
T will not mention the names of the fellows he has done this to, but 
he has taken the time to write out a list of things these guys better do 
in that station or their cancellation is through, and it is a 24-hour 
deal. 

Mr. Roosevett. Have you seen this list ? 

Mr. Kriann. Yes, sir, and I have also seen the letter. 

I tried my best to get my fingers on it, but the fellow’s I saw con- 
tained such idiotic things as the peanut machine cannot be in the show 
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room. That cigarette machine has to go in the third bay. You have 
got to operate for 24 hours. He tried it for 6 months. He brought in 
an average of $9 to $11 a night for an‘8-hour shift, and naturally, it 
cost him more than that to run the shift. He told them economically 
he couldn’t do it, and they said, “You do it or else.” 

Mr. Roosrvett. Would you be surprised if we subpenaed this gentle- 
man to bring the letter in if it just didn’t exist? Would you be 
surprised ? 

Mr. Kuann. I think it would disappear. This fast and furious 
writing that has been going on back in the room here, I am sure some- 
body would notify somebody. I guarantee that. 

Mr. Roosrvetr. I think, however, we will instruct counsel to send 
a wire to this gentleman. Can you give us his address? 

Mr. Kuann. The salesman ? 

Mr. Roosevett. Yes, the man you just mentioned. 

Mr. Kuann. I can do it in confidence, sir. In other words, Art Milt- 
ner was the salesman that did this. 

Mr. Avery. Who did this? 

Mr. Roosevett. I want his address. 

Mr. Kiann. Shell Oil Co. representative in Detroit. 

Mr. Roosevetr. You don’t know his specific address where we can 
send him a wire? 

Mr. Kiann. No, I don’t. 

Mr. Roosrvett. We will find his address. We will send him a wire 
today and request that he forward the letter which you have referred 
to. 

Mr. Kiann. That station owner who I was referring to here and 
who I talked to was scared to death. He says, “Look, I have been in 
this station for 12 years, Jack. Don’t you put me on a cross, for cry- 
ing out loud. I have a family and everything else I am trying to sup- 
port out of this business. This is my life, and I can’t afford to get 
kicked out of this thing.” They have got a 24-hour notice. That is 
pathetic, absolutely pathetic. 

Mr. Roosevett. Can you give me the approximate time or date when 
this letter was sent out ? 

Mr. Kiann. Yes, I have got it right here, October 13, 1959; of this 
year, 1959. 

Mr. Roosrvett. Thank you. 

Mr. Kuann. Yes, sir. He was also informed he better buy his A.C. 
spark plugs from Firestone. 

Mr. Mircuett. Did you say October 13th or 17th? 

Mr. Kiann. October 13, sir. 

But as the progression goes along—— 

Mr. Avery. Mr. Chairman, in connection with that, I think we 
should see a copy of that lease, too. 

Mr. Kiann. These commission stations that Shell has, all of those 
fellows are under this 24-hour notice. It is a 1-year lease with a 
24-hour notice. 

Mr. Rooseverr. I think we already have that in the file. If we 
don’t, we will ask for it. 

Mr. Kxiann. It is a brutal thing. These fellows don’t know from 
one day to the next just exactly what will happen. 

Mr. Avery. We need the lease to interpret the letter. 
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Mr. Kuann. There is nothing in the lease which says the guy must 
put the peanut machine in the backroom. 

As time goes by, the fellows become very disgruntled and unhappy 
about the whole thing. Basically speaking, I am saying it starts out 
on small selections of merchandise. The place isn’t kept up, the paint- 
ing isn’t done, Mr. Chairman, and the fellow is told, “You are an 
independent businessman. If you don’t like the way we operate, do 
something else.” 

They don’t throw him out, but they sure as the dickens make him 
wish he was out. That is all there is to it. 

We are glad it doesn’t occur in our business. We have a United 
Motors franchise, and if I don’t like what they are selling I tell them 
that, and we sell a competitive article. They have proved themselves 
through their advertising of their products and their willingness to 
help, and it makes for good business. 

This, naturally, has an effect on the buying public, and here is 
where I want to bring out the relationship to the ultimate consumer 
himself, because they want to deal with a person they have confidence 
in. There is no other retail outlet that the customer sees as often as 
the regular service station. When this operator becomes a statistic, 
they start their search all over again, and this lends itself to another 
major problem. 

People today are complaining bitterly about the type of service they 
receive on their cars, because they don’t know where to go to get a 
good job done. Because of conditions over which he has no control 
he is out on the street, and the customer starts the search all over 
again. And with a turnover of 37 percent, and, as I repeat, in Detroit 
it is 38 to 40 percent, that lends itself to a major problem. 

These station operators need a healthy business, free of restraining 
forces, that will give them a good business, which is better able to 
serve motoring America, which in turn is going to keep the economy 
on the upgrade. 

I have a few extra examples of the things I was talking about in 
my affidavit. I was very interested in the conversation that has been 
held here in regards to Delco batteries. I my self sold 50 Delco 
batteries to a Shell dealer at the beginning of this winter season, fall 
season, I should say. Along the way, there was another station, Eaton 
Shell Service, which one of my salesmen, Gil Hugaert, sold 25 bat- 
teries to. It was more or less an odd way we got the order because 
the man had placed an order for 75 Delco’s with Goodyear, and be- 
cause of their lack of shipment, the man had waited over 3 weeks for 
batteries, and one day I was in the place and he said, “Jack, look at 
this.” He was down to three batteries in his stock. “What can you 
sell from an empty wagon?” And he says, “Nothing.” This guy was 
an excellent operator. He says, “The next time Gil comes out, I will 
talk to him.” 

Our salesman went out there the next day. That was his regular 
call. He ordered 25 batteries that were shipped out to them not the 
next morning, but that afternoon. It wasn’t until he got out of them 
that he got the 75 from Goodyear. Availability, if you please. 

The odd part of this whole situation is that all the time that we 
were trying, let’s say, to sell Delco batteries to Woodward Main Serv- 
ice and many other stations along the way, the restraint was there, 
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because he was a Firestone dealer, and that is what he had to have 
in his business. As Mr. Weinstein mentioned, overnight the men had 
to sell Delco, and the floodgates opened up ‘and they began to sell 
Delco. 

T was personally told at 15 Mile and Crooks Service, a Shell service 
station, by the company representative, the merchandising represent- 
ative now—this is over the salesman—Shell Oil Co., this is now. 

Mr. Roosevett. Have you named the representative ¢ 

Mr. Kuann. Yes, Bob Perry. I have got it right here in this 
affidavit. But in front of the new owner, just going ‘into the station, 
the station hadn’t even opened up yet, I was told that the next time I 
pulled a cute little stunt like that, that my batteries would be sitting 
on the driveway, and I would be called and told to pick them up, and 
if they weren’t picked up by a afternoon, I would be responsible 
for what happened that evening. I said, “Just pull that trick, because 
you and I will be in court so “fast it will make you head swim.” I 
know that is restraint of trade. 

These things are going on all the time. I have “— many, many 
more I could talk about. I know the time is short. I do know that 
the committee is interested in folks who have been threatened with 
being put out of business. 

I have one here that has developed just this last Friday morning. 
Paul Ort, 12 Mile and Harper, Pure Service, Detroit. I wouldn't be 
surprised if this didn’t happen now. Pure decided to put a little 
Christmas tree ornament promotion on, and the amounts the man had 
to invest in order to give these items away was not pleasing to him, 
and so he said he wouldn’t do it. Mr. Ort’s lease has been canceled as 
of December 17. 

Mr. Roosrvett. Now, do you know whether there had been any 
previous indications ? 

Mr. Kiann. I do not know this gentleman personally. 

Mr. Roosrvetr. You see, while we, of course, will try to look into 
it, without any history of any backgr a to it 

"Mr. Ktann. I can ‘understand that. I didn’t have time, Mr. Chair- 
man, to look into this, because, as I say, it was given to me just before 
I came here last Monday. 

Mr. Roosrvett. You have given us his name, and we will as part of 
the committee investigation get in touch with him, and we will find 
out if there are other reasons, -and then, of cour se, the Pure Oil people 
will have the opportunity to come in and tell us whatever their side 
of the story may be. 

Mr. Kiann. Surely. But, as I say, in the interests of time, I don’t 
feel that I should go into too many more of these situations here. 

Mr. Roosever. I think you have been very specific and very help- 
ful tous, Mr. Klann, and we certainly appreciate it. 

My comment to you would be that if you can help us further as 
you go along with specific instances, document them, we will appreci- 
ate having them, and if you will submit them in affidavit form, we 
will certainly include them in the record. I would apprecite it very 
much. 

I would like to ask you one specific thing. Do you agree with the 
previous witness that it isn’t always the cancellation of the lease that 
is the weapon that is used; that the indirect things that you have 
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talked about are sometimes just as effective, and you don’t have to go 
to the point of actually taking the lease? 

Mr. Kuiann. That is right. You can get to the point where you 
feel what is the sense of carrying on. After all, you have got to have 
some relaxed feeling in life, and to be under such constant tension, the 
guy says, “I can go out and dig a ditch and get better self-preserva- 
tion than this.” 

Mr. Roosrvett. The average dealer has to work pretty long hours, 
doesn’t he? 

Mr. Kiann. That is right. 

That brings up an interesting fact, Mr. Chairman. Many times the 
fellows feel because of the installing of this 24-hour type of operation 
they are forced into, the 24-hour operation and things of that nature, 
because of the very low margin of profit they normally work on any- 
way, they can’t afford to have a lot of people hanging around the 
place to take care of 8-hour shifts. So they themselves will put in 12 
or 14 hours, 6 or 7 days a week, and by that time the customers get 
irritating to them because they are tired, and the wife jumps on him 
because he comes home and fights with the kids. That goes on to a 
certain extent, and as the guy mentioned, “How much water can you 
drop on the guy’s head before he feels he is being drowned?” It has 
a very telling effect on him. 

Mr. Roosrvett. Mr. Avery. 

Mr. Avery. I would like to say, Mr. Klann, you have been the 
most specific witness the committee has had before it in the last 8 
months of hearings. Instead of saying he or they and all the cus- 
tomary allegations, you have named names, given dates to support 
the circumstances, the undesirable circumstances to which you have 
just referred. 

Mr. Roosrveit. Mr. Avery, may I say, because I don’t want it to 
be a reflection on the other witnesses, I would like to say the other 
witnesses in this series of hearings have done it quite effectively. 

Mr. Avery. Of course, I was not here yesterday, but, generally 
speaking, on the overall subject matter before this committee, what I 
said would certainly be true. 

I have just one more matter here, Mr. Klann. You made rather 
lengthy reference to the fact that there is an increasing tendency on 
the part of service station operators to employ mechanical services 
and other automotive parts to be made available? 

Mr. Kuann. Yes, sir. 

Mr. Avery. Isn’t that in the public interest, though? Isn’t the 
reason that they are successfully doing that because the public have 
found they like that servcie ? 

Mr. Kiann. That is right. 

Mr. Avery. It isn’t because there is any pressure brought upon them 
by the major companies to do that particularly, except because the 
major companies have been at least alert enough to realize there 
was an unsatisfied demand on the customer’s part that this station 
could probably fill, so they have encouraged him to do that from a 
point of mutual benefit, both to the company and to the operator. 

Mr. Kiann. Can [rephrase that ? 

Mr. Avery. Yes, sir. 
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Mr. Kiann. I don’t believe that is true, sir. I don’t believe the oil 
companies have the foresight to see that, but they have seen so many 
successful operators who did it in spife of them, and they saw those 
men were making money and staying in the business the longest. 

Mr. Avery. But it isin the public interest ? 

Mr. Kiann. Definitely. I repeat the latter part of my statement 
here. There is a friendship and homeyness involved in the relation- 
ship to you as a prospect and the owner of the local service station. 
You can go in and say, “Hello, Joe.” That doesn’t exist as much in 
any other business as in the retail gas business. 

Mr. Avery. That is true, but he is there on Saturday and Sunday 
and after 4:45. You don’t have to wait out on the street for an hour 
to get your car in and get it out. I think the service station operator is 
the recipient of some pretty poor public relations on the part of the 
dealer himself. 

Mr. Kiann. That is true. 

Mr. Avery. There is an unrealistic attitude from organized labor to 
the service station competition. 

Mr. Kiann. We have been conducting schools. I have never seen 
such a lust for knowledge among service station men in my life. 

The basic portion of our business is about 60 percent service station. 
In the last 20 months we have had 434 men go through the tuneup 
and electrical school conducted by our place. These fellows want to 
know. 

This might be interesting to you. I was told by a very high official 
of the Shell Oil Co. that if we were even found soliciting men to go 
to carburetion school, they would see to it that all mechanical work was 
again wiped out from the back bay area of the service station. Yet the 
biggest proportion of those who want to go to the carburetion school 
ask us when does the next school start, and they are from Shell 
stations. That is kind of ironic. 

Again, this is just a casual observation. I don’t think the major oil 
companies want a man with any brains in a service station. They 
want a bunch of donkeys they can dictate to. That is my own per- 
sonal opinion. I believe I am entitled to that. 

Mr. Avery. Of course, you are. 

Thank you, Mr. Klann. 

Mr. Kiann. Thank you, Mr. Chairman. 

Mr. Roosevett. Mr. Mitchell, do you have any questions? 

Mr. Mrtcuentut. No, Mr. Chairman. 

Mr. Roosevetr. Mr. Dalmas? 

Mr. Datmas. No questions, Mr. Chairman. 

Mr. Roosevetr. The committee will recess until 2 o’clock. 

(Whereupon, at 1:15 p.m., the subcommittee recessed, to reconvene 
at 2 p.m., of the same day.) 


AFTERNOON SESSION 


Mr. Roosrvetr. The committee will come to order, please. 

Our first witness this afternoon is Mr. Harold T. Halfpenny of the 
Automotive Service Industry Association, Chicago, Ill. He has al- 
ready been sworn, so, if you will, take the seat at the table, Mr. Half- 


penny. 
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TESTIMONY OF HAROLD T. HALFPENNY, GENERAL COUNSEL, 
AUTOMOTIVE SERVICE INDUSTRY ASSOCIATION; ACCOMPANIED 
BY RICHARD A. MELVIN, EXECUTIVE ASSISTANT, WHOLESALER 
DIVISION, AUTOMOTIVE SERVICE INDUSTRY ASSOCIATION 


Mr. Roosrvetr. I believe you have a prepared statement, Mr. Half- 
penny. 

Mr. Hatrrenny. Yes, I have. 

Mr. Roosrvetr. Would you prefer to give that to us first ? 

Mr. Haurrenny. I believe I will and you can ask questions as you 
go along. I dislike to give a prepared statement, but because of ‘the 
seriousness of this problem and the things covered, I would like to, 

Mr. Roosrvetr. Fine. 

Incidentally, Mr. Halfpenny, I would like to show for the record 
that I appreciate your cooperation in going on a little early. Mr. 
Moore, who, unfortunately, can’t stay the whole afternoon, had par- 
ticularly wanted to hear your testimony, so we have put you on a little 
ahead of schedule. 

Mr. Hatreenny. Mr. Chairman and members of this committee, I 
am highly honored to have this privilege to appear here as general 
counsel for the Automotive Service Industry Association to summa- 
rize testimony of the witnesses with reference to distribution problems 
affecting the purchase and sale of tires, batteries and automotive 
parts, accessories, equipment and supplies, commonly known as TBA 
products. 

The predecessors of Automotive Service Industry Association, 
NSPA and MEWA—merged the first of this year, so instead of hav- 
ing two associations we have one—over the years have pointed out to 
congressional committees that despite the ability of the independent 
automotive industry to offer competitive products at competitive 
prices, with much better service, the automotive wholesalers are find- 
ing it more and more difficult to retain a fair share of the market. 

From personal observation I am convinced that that is due pri- 
marily to the fact that the replacement market has more and more 
been subjected to a well developed system of coercive selling practices 
and methods by the major oil companies and the car and truck manu- 
facturers. 

Much of the coercive factual situation that surrounded the enact- 
ment of the franchise automotive dealers bill in 1956 (U.S.C.A. title 
15, sec. 1221 et seq., is applicable to the gasoline service station lessee. 
A concise statement of this comparable situation is contained in the 
legislative history of the automotive dealers bill (H. Rept. 2850). 
If the word “manufacturer” in the House report is read as “oil com- 
pany” and the term “dealer” is read as “retail gasoline service station,” 
I am sure you will find you have the very same factual situation in- 
volved as the at which is now before your committee. 

The major oil and rubber companies, working together through 
field supervisory personnel, insist that all accessories and supplies 
known in the trade as TBA lines should be purchased by the filling 
stations, and particularly the service station operators who lease from 
the major oil companies or from the corporation with which the major 
oil companies have a tiein; that is, the supplier whom they designate 
or recommend. This insistence is readily understandable when you 
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salize that from 1952 to 1956, a 5-year period, the Texas Co. received 
lea $22 million as commission on the sale of Goodrich and Fire- 
stone product s alone (FTC docket 6485). 

In regard to the Goodrich and the Firestone cases, that is, for and 
during that period of time, that amounted to sales of $245 million, and 
in the complaint of the Federal Trade Commission of the Firestone 
Co. and the Shell Oil Co. during that period, they have set the amount, 
for instance, in the year 1955, as alleged in the complaint, the total 
sales of Goodrich to Shell outlets and the commissions paid thereon 
in the year 1955, the total sales amounted to $21,299,000 and the com- 
mission amounted to $1,856,000. So it is big business. 

Testimony before this subcommittee in April 1957 (p. 448), dis- 
closed that the captive market consisted of 160,000 lessee dealers which 
was 80 percent of the total number of retail dealers. 

This system of coercion is effective, even though it is seldom used 
openly. Instead, this practice is applied by pressure, insinuations, 
and veiled threats of cancellation of a lease. Some of the oppressive 
practices are described in three recent companion opinions of a hear- 
ing examiner of the Federal Trade Commission dated October 23, 
195 59—very recent—in the following cases charging violation of sec- 
tion 5 of the Federal Trade Commission Act: 

(The complete Initial Decisions in these matters including the trial 
examiner’s conclusions and reports may be found in the appendix of 
these hearings beginning on p. B74.) 

In the matter of the B. F. Goodrich Co. and the Texas Co., FTC 
docket No. 6485; in the matter of the Goodyear Tire & Rubber Co. and 
the Atlantic Refining Co., FTC docket No. 6486; in the matter of the 
Firestone Tire and Rubber Co.; and the Shell Oil Co., FTC docket No. 
6487. 

Incidentally, these cases were referred to by Hon. John Gwynne, 
then chairman of the Federal Trade Commission, in his testimony be- 
fore this subcommittee in April 1957. 

In these cases the trial examiner concluded that although the respec- 
tive contracts did not contain any clause or provision requiring dealers 
or distributors to purchase certain TBA products, that Shell, Texas 
and Atlantic Refining did “in fact” attempt and did, “coerce and force” 
dealers to purchase substantial quantities of TBA products. Included 
in the acts of coercion were threats of lease cancellation or nonrenewal 
of lease. The trial examiner ordered the respective companies, and 
it is spelled out in detail, but there are a few things I would like to 
mention that were spelled out in the trial examiner’s order: 

* * * in connection with the promotion, offering for sale, and distribution of 
tires, inner tubes, batteries and other automotive parts, accessories and supplies 
(hereinafter referred to as TBA products), in commerce, as commerce is defined 
in the Federal Trade Commission Act, do forthwith cease and desist from, directly 
or indirectly : 

1. Inducing, or attempting to induce, the purchase of TBA products of a 
particular supplier by Texaco dealers by threatening to cancel or to not re- 


new lease of dealer or to take other retaliatory action if said products are not 
purchased. 

2. Threatening the cancellation or nonrenewal of any contract or lease if 
the dealer purchases or. continues to purchase TBA products not sponsored, 
recommended or approved by the respondent, or the sale of which is not 
promoted by the respondent. 

3. Threatening the cancellation or nonrenewal.of any contract or lease if 
the dealer displays or continues to display TBA products not sponsored, rec- 
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ommended or approved by the respondent, or the sale of which is not pro- 
moted by the respondent. 

4. The performance of any acts of intimidation or coercion, either through 
statements, oral or written, made directly to dealers or by representatives 
of respondent, which are designed to, or have, the purpose or effect of intimi- 
dating or coercing respondent’s dealers or other customers to purchase TBA 


products sold by any designated supplier sponsored, recommended or ap- 
proved by respondent. 


5. Compelling, or attempting to compel, dealers by any means or method 


to sell and distribute only products supplied by a designated supplier spon- 
sored, recommended or approved by respondent. 

6. Preventing, or attempting to prevent, its dealers by means of threats, 
intimidation or coercion, from handling or displaying TBA or other simi- 
lar products which the respondent does not sponsor, recommend or approve, 
or the sale of which is not promoted by the respondent. 


That is the end of the germane part of this order that I felt would 
be of assistance to this committee. 

These examiners’ reports are indeed helpful but merely scratch the 
surface of a nationwide system of threats, intimidations and coercion 
that American small business must face daily in dealing with the oil 
companies. 

It is a reiteration of the statements that have been made here before 
this committee, but spelled out here in specific cases and found by the 
trial examiner to be so. 

Chairman Gwynne, in testimony previously mentioned, referred to 
two additional cases then pending—Pure Oil, docket 6640, and Sun 
Oil, docket 6641. These cases, although not primarily affecting TBA, 
point up other illegal activities of the major oil companies. 

In Pure Oil, the trial examiner found a violation of section 2(a) 
(price discrimmination) and issued an order which would forbid the 
company from reducing gasoline prices in any market where it com- 
ev with others, unless it proportionately reduces prices everywhere. 

owever, on October 30, 1959, the Commission reversed and remanded 
the proceedings for the receipt of additional evidence. 

In the Sun Oil case the Commissioner ordered Sun to stop charging 
any of its service station customers less for gasoline and other petro- 
leum products than it charges competing dealers in the same area. 

The Federal Trade Commission has also instituted another case 
against Sun Oil, docket 6934, charging Sun Oil with allegedly fixing 
resale prices of gasoline and of following the predatory pricing policy 
of posting prices within 1 cent of those posted by competing dealers 
who market unbranded or private brands of gasoline, Sin’s purpose 
being to shrink the customary 2-cent differential to the point where its 
nonmajor competitors were unable to compete and survive the market. 

These many cases clearly indicate that the oil companies have not 
and do not intend to comply with the existing legal restraints. 

Another practice of the major oil companies which has been men- 
tioned by various witnesses is in regard to the use of equipment by the 
oil companies. Such practices are described in the Commission’s pro- 
ceedings. 

Shell Oil Co., docket 7044, charged a violation of section 5 of the 
Federal Trade Commission Act by the loan, lease, or sale, with easy 
terms of repayment, of expensive lubrication equipment to automobile 
dealers upon the condition, agreement or understanding, expressed or 
implied, that the prospective customer would thereafter handle pref- 
erentially or exclusively, Shell petroleum products. However, the 
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complaint was dismissed by the hearing examiner on the basis that 
there was no direct evidence in the record to establish the probability 
of the required competitive injury even though many of the agree- 
ments were 90 percent requirement contracts which “on their face, 
indicate the possibility of a restriction of the market,” even though 
the third paragraph of the order denying appeal from the initial 
decision, it is stated, “It is ordered that the third sentence of para- 
graph 2 of the conclusions in the initial decision be deleted and the 
following sentence is substituted therefor: ‘Even so, the agreements, 
many of which are 90 percent requirement contracts, on their face 
indicate the possibility of a restriction of the market. There is, 
however, no direct evidence in this record to establish the probability 
of the required competitive injury.’ ” 

I do not question that the record in this matter supported the deci- 
sion, but it appears almost unbelievable that with the tremendous 
power of the Sercinanend that they could not produce facts of a 
practice so widely and commonly carried on that any number of 
witnesses without any investigating power have been able to tell this 
committee of many such instances. 

Two recent court decisions point up the problem presented to this 
committee. Trial Court decision dated July 1, 1959, in United States 
v. Sun Oil (E.D. Pa.) details the oppressive tactics of the Sun Oil Co., 
which practices, in my opinion, generally prevail. The court stated: 

The plaintiff, United States of America, is entitled to a decree enjoining the 
defendant from inducing, coercing and compelling independent service station 
operators with whom it does business to enter into and operate under written 
contracts supplemented by oral and tacit agreements and under circumstances 
requiring them to purchase petroleum products, tires, batteries, and automotive 
accessories for resale exclusively from the defendant. 

In another case of United States v. Standard Oil of California, 
Shell Oil, Richfield Oil, General Petroleum Corp., Tidewater Oil 
Company and Union Oil Company (S.D. Cal.), filed in 1950, a consent 
decree was signed this summer, June 19, 1959. The decree provided 
in part: 

(Requirements Contracts—Exclusive Dealing) 


The decree was quite lengthy, but provided, in part, and the things 
you are interested in here are requirements contracts—exclusive 
dealing. 

Mr. Roosevett. May I interrupt you, Mr. Halfpenny, for a second ? 
I think it should be probably noted that it took, from the date of 
filing in 1950, practically 9 years to get a consent decree—9 full years 
to get any element of justice. I think the facts speak for themselves. 

Mr. Hatrrenny. I think it was not tried, but it was worked out and 
there was a consent decree after 9 years. 

In this order, and I quote: 


Each of the consenting defendants other than Standard Oil Co. of California 
and Richfield Oil Corp. is enjoined— 


(1) from entering into or enforcing the provisions of any agreement with 
any dealer reseller in the Pacific States area, or forcing any such dealer to 
enter into any agreement, whereby such dealer agrees— 

(i) to purchase from said defendant or from a source designated 
by said defendant all or substantially all of such dealer’s requirements 
of any refined petroleum product or of tires, batteries, or accessories ; or 

(ii) to refrain from handling refined petroleum products or tires, 
batteries, or accessories obtained from any other person ; 
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(2) from selling any refined petroleum product to any dealer in the 
Pacific States area on the condition— 

(i) that said dealer shall purchase other petroleum products or 
tires, batteries or accessories from said defendant or a source designated 
by said defendant ; 

(ii) that said dealer shall not sell or handle refined petroleum prod- 
ucts or tires, batteries, or accessories obtained from any other person; 

Provided, That any consenting defendant may require that any pump or tank 
or other container or receptacle for refined petroleum products or for tires, 
batteries or accessories furnished by it and marked as such to a dealer shall be 
used solely for the storing, handling or dispensing of such products supplied 
by such defendant or sources designated by such defendant, and may prescribe 
by agreement or regulations not inconsistent with this section XIV for the stor- 
age, handling, or dispensing of such products. 

Provided further, That any consenting defendant may limit use of its credit 
cards to whatever merchandise it chooses. 

Mr. Roosrvetr. Can you tell me, Mr. Halfpenny, were Standard 
Oil and Richfield excluded ? 

Mr. Hatrrenny. There were certain reasons in that case that they 
were not agreeable to all of the terms of the consent order and fur- 
thermore some of the problems involved did not cover them in this 
instance. 

Mr. Roosrvett. I see. 

Mr. Moore. Is that case still pending with respect to them? 

Mr. Hatrrenny. No. They entered into this consent decree, also, 
but in regard to these specific items, they were not involved. 

Mr. Moors. They were part of the consent decree, but excluded as 
to those items you have set up. 

Mr. Roosrvetr. Has the Government taken any action to continue 
the case as to Standard Oil? 

Mr. Hatrrenny. I would not want to state definitely, but it is my 
understanding that this consent order closed that case up. 

These many cases involving the major oil companies clearly indi- 
cate the oil companies’ defiance of the existing laws. Beyond question 
the Federal Trade Commission, under the leadership of former Chair- 
man Gwynne and the present Chairman Earl Kintner are doing a 
much better job and should be highly complimented for their activi- 
ties in this field. The decisions mentioned are indeed welcomed by 
our industry, but from past experience we question the effectiveness 
of such orders. In our automotive industry the so-called Spark Plug 
cases resulted in decisions July 10, 1953, but to date we have not seen 
where they have beneficially aided our industry. 

And, as an aside, I say there is some question whether there has 
been a proper compliance with that order of 1953, and that was in 
regard to the Champion Spark Plug Co., docket No. 3977; General 
Motors Corp., docket No. 5620; and Electric Auto-Lite Co., docket 
No. 5624. 

With all these decisions and similar ones mentioned at. previous 
hearings of this subcommittee, our members are at a loss to under- 
stand how such illegal practices not only continue, but increase. They 
ask how is it. that the Department of Justice and the Federal Trade 
Commission, armed with such decisions and possessing investigatory 
power and authority of the United States Government cannot. suc- 
ceed in ending such coercive practices. 

We will concede.as.to the difficulty of securing evidence for the 
reason as previously stated, the coercion is practiced by pressures, 
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insinuations, and veiled threats. However, can it be denied that some 
of this failure is due to inertia of the Federal Trade Commission and 
other law enforcement agencies. It is the opinion of our association 
membership that, although the Federal Trade Commission is and has 
been receiving large appropriations, these types of cases have, for the 
most part, not been vigorously prosecuted, nor compliance enforced. 
Neither has the Department of Justice been adamant in this type of 
situation, as the record clearly shows. And I might add that our 
industry feels very grateful for the hearings held by this committee 
in 1957 because we feel because of the activity of this committee in 
having those hearings that many of these cases were brought about 
and some of these hearin gs expedited, so they are now finally yesulting 
in some initial decisions by the examiners, because the past history 
has indicated long delay, usually, so we appreciate what we have done. 

Therefore, in view of the failure of Federal Trade Commission and 
the Department of Justice to protect our interests over the years in 
spite of the many instances of law violations, we in the independent 
replacement industry turn to the other arm of Government—the Con- 
gress—for relief. 

DIVORCEMENT NECESSARY 


In recognition of these serious problems your chairman introduced 
several important bills in the 85th Congress, several of which would 
eliminate unfair methods of competition in the marketing of oil by 
divorcement or prohibition of major oil companies from selling gaso- 
line or petroleum products at retail or leasing retail stations w hen they 
are engaged in the wholesale of gasoline and petroleum products and 
prohibiting an oil producer from acting as agent for TBA manufac- 
turers and receiving any compensation therefor. It would prohibit an 
oil producer who sells at wholesale for resale to retailers from being 
an agent for TBA manufacturers. At this committee’s previous pub- 
lic hearing I testified that total divorcement might be too drastic and 
recommended less drastic action. 

However, in view of the major oil companies’ continued defiance 
of the law since that time, as clearly shown by the testimony that has 
been given at this hearing, as well as legal cases herein cited, together 
with the failure of the Government’s law enforcement agencies to be 
able to stop such practices, I have now reached the conclusion that 
more drastic measures are necessary. The enforcement of present 
laws and the promises of the officials of the major oil companies have 
failed. Divorcement or prohibition under requirement of law is the 
only answer. 

CONCLUSION 


The Congress is the only refuge of the small businessman here af- 
fected who is unable to bargain ‘effectively with the great concentra- 
tion of the economic power of the major oil companies. In the light 
of present facts, a new reevaluation of our antitrust laws is impera- 
tive. This committee has already accomplished much to aid small 
business to maintain its important position in the free economy of 
America. Although the facts called to your attention at the previous 
hearings were presented to the Government agencies over the years, 
it was ‘only after your committee became interested in this problem 
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that any real action was instituted, for which the independent auto- 
motive replacement industry shall be forever grateful to you gentle- 
men. This is a continuing battle, but many small businessmen feel 
that all is not lost so long as their elected officials continue to show 
the interest in their problems as this honorable committee has so 
clearly indicated. 

Our members respectfully petition your committee to recommend 
specific legislation to end this situation. 

Thank you. 

Mr. Roosrvett. Thank you, Mr. Halfpenny. 

I am going to ask Mr. Moore to proceed first. 

Mr. Moors. Mr. Halfpenny, I appreciate your statement very much 
and certainly your being again before the committee in behalf of the 
industry and its members that you represent. 

I want to ask you if this consent decree is not an enactment of the 
divorcement bill. 

Mr. Hatrrenny. Practically speaking, yes, in this effect. I mean 
it is not quite as drastic as divorcement, but if it is enforced, it would 
give us the remedy that we would need; yes, sir. 

Mr. Moore. It sounded as if it perhaps didn’t touch on all fours 
all of the matters hoped to be touched upon by the legislation, but it 
seemed to me to be divorcement in a form. 

Mr. Haurrenny. It is the type of thing we are discussing, Mr. 
Congressman. 

Mr. Moore. Yes, and am I not correct in concluding that this is a 
general prohibition against these activities being indulged in by the 
companies named in this consent decree, when they operate in the 
United States ? 

Mr. Hatrrenny. That is right. In fact, the present law prohibits 
them from doing such and apparently it is so difficult and the process 
is so slow for enforcement that the patient is going to be dead be- 
fore we get the remedy. 

Mr. Moore. But this is not limited to the company’s operations in 
California, but it is a general prohibition ; isn’t it? 

Mr. Haurrenny. Yes, but this decree limits it to the Pacific States 
area and it spells out the States. 

Mr. Moors. That is the point both the chairman and I wanted to 
know. I would want to inquire of you, sir, if I might, not having had 
the opportunity to be here earlier yesterday. 

Mr. Hatrrenny. We will try to answer any question that is pos- 
sible, Congressman Moore. 

Mr. Moore. You have been very cooperative thus far. 

Mr. Hatrrenny. I must say I started appearing before the House 
Small Business Committee in these problems in 1948, and we haven’t 
been too successful, but we feel that we have to persist if we are going 
to protect the small businessman and our competitive free enterprise 
system. 

Mr. Moors. I simply want to say that we appreciate your tenacious- 
ness in that regard and I would simply reiterate what was said this 
morning, that we would like nothing better than to bust this thing 
wide open. I am hoping that I will perhaps be here, but that in 10 
years you will not be back with the same statement. 

Mr. Hatrrenny. I hope so and I hope you are still here, Mr. Moore. 

Mr. Moors. Thank you. 
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Mr. Hatrrzenny. I am sure you will be. 

Mr. Moore. I want to ask you a question with respect to this sur- 
vey, which apparently was an attempt upon the part of your asso- 
ciation to gather material and information for the use of this com- 
mittee; is that correct ? 

Mr. Hatrrenny. That is right. 

Mr. Moore. First of all, is the Automotive Service Association, as 
such, nationwide in scope? 

Mr. Hatreenny. Yes. We have them in all 50 States now. Yes, 
we have them in all of the States and we represent and have member- 
ship, you understand, of all of the automotive wholesalers and the 
independent manufacturers supplying automotive parts and acces- 
sories supplies and equipment. It is a dual association. We have 
approximately 400 manufacturer members and approximately 4,500 
wholesalers who are members. 

Mr. Moore. Now with respect to the survey that was conducted by 
your cegptematiee, how many petroleum dealers were solicited in that 
survey ¢ 

Mr. Hatrrenny. We didn’t solicit in our survey any petroleum 
dealers. We sent_them to automotive wholesalers alone. Fetwohoaia 
wholesalers are not members of our organization. 

Mr. Moore. Yes. I would understand it differently. I can see 
where it could be. Does it fairly represent, generally, a cross section 
of thinking across the United States or was it in any sense limited 
to any geographical area ? 

Mr. Hatrrenny. Congressman, I have Mr. Melvin, from the asso- 
ciation here, that was in charge of that, but it was representative of 
the whole United States. I think they have obtained replies from 
38 States indicating the same practices. 

From my experience of speaking at various meetings around the 
country, it is general. 

Now we have had witnesses from various parts of the country and 
we would have had them in from the west coast, only it is such a 
distance and we felt possibly your committee would have hearings on 
the west coast, but I have affidavits which I will submit at the end 
of this hearing showing that this practice is still continuing in 
California. 

Mr. Moore. Now these affidavits, sir, are they the affidavits of —— 

Mr. Hatrrenny. Individual wholesalers, specifying locations and 
so forth. But they would like to have a hearing out there so they 
could bring people in. 

Mr. Moore. Sees it name names and companies and the service 
station operators ¢ 

Mr. Hatrrenny. Yes, they do. 

Mr. Moore. And is that information going to be presented to us in 
conjunction with your statement ? 

Mr. Haurrenny. Yes, sir. 

Mr. Moore. For inclusion in the record and for whatever reference 
we want to make of it. 

Mr. Hatrrenny. Yes, sir. In fact, I would like to offer the sched- 
ule which we have of these surveys, at least for the staff. It probably 
would be too cumbersome for the record, but we would like to offer 
them for your files so they would be available, and the summary that 
was made of them. 
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Mr. Moore. This is the questionnaire that your association has 
solicited ? 

Mr. Haurrenny. Yes. You have a sample of it. I think counsel 
has handed it to you. 

We felt that there was a tremendous reply for the short time that 
was involved, that it was sent out. Our people—I would say the 
great majority of our members are small operators, with two to five 
employees, and they sell merchandise and make up all of these things 
so it is a task to get replies in. 

Mr. Moore. Well, then, this information in its entirety, for what- 
ever use our staff wants to make of it, you are submitting at this time? 

Mr. Hatrrenny. Yes. 

Mr. Roosevetr. Without objection, at this time it will be accepted 
for the files of the committee. 

(The documents referred to will be found in the files of the sub- 
committee. ) 

Mr. Hatreenny. And I will further offer this, We have kept addi- 
tional copies in our oflice. They have been coming in; that is, the asso- 
ciation’s office, and Mr. Melvin is here and I am sure he would agree 
that we would be happy to help your staff compile any information 
you might desire from that. 

Mr. Moore. It would be seem to me that just at a slight glance at 
this survey sheet that perhaps the staff might be able to gather in- 
formation from it which would establish patterns in certain areas. 


I am not certain, but it would seem to me that it is acceptable for 
that. purpose. 


Did you survey manufacturers ? 

Mr. Hatrrenny. No,sir. 

Mr. Moore. Did you survey wholesalers solely ? 

Mr. Hatreenny. We surveyed wholesalers solely, because, although 
the problem affecting our manufacturers is very much different from 
the problem affecting our wholesalers, the manufacturer that might 
be selling any of these TBA items debates at length, as some of these 
witnesses have testified, as to how they were going to distribute their 
products. Many of them will not distribute throughout the designated 
petroleum wholesalers. 

Mr. Moors. Now you have a manufacturers division, do you not ? 

Mr. Hatrrenny. Yes, sir. 

Mr. Moors. And you say you don’t solicit ? 

Mr. Hatrreenny. No, sir, we don’t. 

Mr. Moore. I use the term, I hope you understand, when I say 
“solicit,” it is not in a hard sense at all. I just use it for want of a 
better term. I am wondering are you familiar with a man by the name 
of B. W. Ruark? 


Mr. Hatrreenny. Yes, he is one of our executive secretaries at our 
association. 


Mr. Moore. He is executive secretary of your manufacturers divi- 
sion ? 

Mr. Hatrrenny. Right, sir. 

Mr. Moorr. And would you be surprised to learn that he has alerted 
all ASIA manufacturers to cooperate with this survey and to par- 


ticipate in this survey even to encouraging 100 percent of their mem- 
bership to do so? 
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Mr. Hatreenny. He may have. I am the counsel for them. I am 
not in their office, but I requested, as far as I was concerned, for 
this hearing only information from ‘our wholesalers because I felt 
that the type of information on the manufacturers is a different prob- 
lem that sometime should be brought to the attention of a committee, 
but we felt that the existing Federal Trade Commission cases—some 
of them are pending—may cl: arify that problem. In our feelings, most 
of that is a price discrimination problem. 

Mr. Moorr. My reason for directing the question is perhaps obvious 
to you. I want to know whether or not you are absolutely certain that 
the data which was submitted to us is that which was procured 
through a division of your association, other than the manufacturers 
division. 

Mr. Hatreenny. Mr. Melvin is here from the wholesalers division. 
I can ask him that question. 

Mr. Mervin. There is nothing in here, Mr. Congressman, that came 
from the manufacturers. 

Mr. Moore. Do you have any objections to being sworn ? 

Mr. Mervin. No, indeed. 

Mr. Roosrvetr. Would you raise your right hand, please? 

Do you solemnly swear that the testimony you are about to give 
before this committee shall be the truth, the whole truth, and nothing 
but the truth, so help you God? 

Mr. Metyrn. I do. 

Mr. Moore. I asked him for some of the material submitted for 
the committee files and this gentleman desires to make a statement in 
response to that question. 

Mr. Metyrn. Mr. Ruark sent a letter to our manufacturers division 
to ask them to cooperate, particularly in any way they felt they could, 
in any questions that might be propounded to them probably along 
the lines of price disc rimination, whether the manufacturer was sell- 
in to the old company, as well as the wholesaler. None of the reports 
in this survey came from the manufacturers. This is a wholesalers 
survey, in other words. 

Mr. Hatrrenny. I felt I wouldn’t clutter this hearing with that 
problem. It is a separate problem that we feel that we have to meet 
with some means yet at our disposal to handle that problem without 
coming to Congress. 

Mr. Moore. With respect to each of these survey sheets, they are 
signed by — for one of the members of your or canizat ion. 

Mr. Hatrrenny. That is right, sir. 

Mr. MEtvrIn. Not necessarily a member, Congressman, because in 
addition to our members, as you have heard testimony from these State 
association secretaries, many of the State association secretaries of- 
fered or agreed to send to their members, wholesalers only, again, but 
not necessarily a member of a national association. We made no dis- 
tinction whether he is a member of the national or not. He is a 
wholesaler. 

Mr. Moore. Or in the employ of a wholesaler ? 

Mr. Mervin. That is correct. 

Mr. Moors. May I inquire, sir, how many of these sheets you have 
sent out ? 

Mr. Mervin. About 6,000. Now we actually sent them out—we 
sent nine at a time—to each of our members, but I consider that as 
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one member being solicited. Six thousand firms were given various 
amounts of the forms—most of them nine copies, figuring we could 
get three accounts or names from each one or hoping we could anyway. 

Mr. Moore. What type of a return did you have over what period 
of time ? 

Mr. Mervin. Three hundred and three to about a week ago. They 
still are coming in little by little. 

Mr. Moore. When was this initiated, so we might have that? 

Mr. Metyvin. August 4 was the date of the first mailing. 

Mr. Moore. Is this particular individual you had questioned along 
the line of your survey willing to have these practices or confirm 
the information that is on this survey sheet to this committee, if we 
so desire ? 

Mr. Haureenny. No, we didn’t ask that because at the time we 
didn’t know whether there would be any hearings and we were 
trying to get the information whether or not the pattern has changed 
in the period of 2 years. : 

Mr. Moore. You say at the time this went out, you didn’t know 
we would have any hearings. 

Mr. Hatrpenny. We were hopeful you would. 

Mr. Moore. We tried to fit it in for a long period of time, with 
the assistance of the chairman. 

Mr. Hatrrenny. In fact, many members felt there wouldn’t be one. 
I talked to some of them. Some of them didn’t send replies in. 
Some of them have been discouraged who have been witnesses in the 
past and said, “I have been hitting my head against a brick wall 
and I might as well relax and not do it.” 

Mr. Moors. Now, have you as an association ever made a general, 
again for want of a better term I use the term “solicitation” of your 
membership for affidavits which testify to this coerciveness that we 
have heard as a common threat through most of this day. 

Mr. Hatrrenny. As an association, no. In the instances of these 
people you have heard testifying, they are people who through 
letters and information I could cull from the file, were more vociferous 
about it and would testify, we requested them to get specific informa- 
tion. We have encountered, also, the problem of the seriousness of 
whether or not fear is involved. I mentioned I appeared in Beau- 
mont before this House Small Business Committee, the net result 
of that hearing was, I have forgotten his name, the man who was 
head of the Montana car dealers. He was subsequently fired from 
his job in Montana. As a result of that hearing, such information 
gets around in the industry and it makes it difficult to obtain people 
who will testify. 

Mr. Moorr. I think that brings us perhaps to the point that the 
chairman was talking about this morning, together with myself and 
Mr. Steed and previous to Congressman Avery joining us, about this 
retaliation and this coercive attitude, this holding the legislation 
over the heads of these individuals and so on down the line, have 
you not run across, considering the magnitude of this operation 
throughout the country, one, two, three or a half dozen concrete ex- 
a that would come before this committee and slug it out with 
us ? 

Mr. Haurrenny. I have tried consistently. One of the most dis- 
couraging things as a lawyer representing business is the lack of 
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courage of most businessmen. They will talk, but they do not have 
the courage. I always say that I am much like a Mexican general, 
I don’t know whether I am being shot at from the back or front. 
Most of them will go as far as you will go. 

Mr. Moore. If it is any consolation, sir, we have the same feeling 
up here. 

Mr. Hatrrenny. So that is one of the serious problems. We felt 
we had a man at this time who was just that we wanted. He had been 
canceled. I talked with him, but it ended up he had a relative who 
was still employed, a brother-in-law, by one of the major oil com- 
panies and he decided he wouldn’t do it for that reason. We have 
had many occasions where you will find it, but there is always some 
family connection. We had another one where a man was can- 
celed out, but he has been able to get a job then with another oil 
company in some other field. These personal things that come in 
makes it real difficult. As a lawyer, I assured them there will be no 
retaliation. They say that is fine, but when I am in jail, you will 
just tell me you will get me out. 

They require some assurance and I think it was mentioned this 
morning if there were stronger statements made of the protections 
of witnesses, it might be helpful, but the large thing, as you people 
in public office know better than I do, is the lack of courage of many 
of the people in our country on these basic problems. 

Mr. Moors. That I appreciate, sir. 

Mr. Rooseverr. Off the record. 

(Discussion off the record.) 

Mr. Hatrrenny. It has been suggested if you desire we will for- 
ward a copy of whatever the letter was that Mr. Ruark sent out so it 
will be available to you. 

Mr. Moore. I don’t think it is necessary. I am just trying to de- 
velop in my mind the big picture as far as your survey was concerned 
because I believe that from time to time as these hearings are printed, 
perhaps reference may be made to that survey and I wanted to know 
to the extent to which you had gone in developing this. 

Mr. Hatrrenny. Yes. 

Mr. Moortr. I believe, Mr. Chairman, that I would just simply want 
to again indicate that I appreciate very much his testimony and for 
myself and I know that it is also the attitude of the four members 
of the committee that we are interested in getting a job done. 

Mr. Hatrrenny. I know you are. 

Mr. Moors. It would be a wonderful breath of fresh air if we could 
get the type of instances and threats that we are talking about in— 
well, by just rare statements, rather than actual presentation by an 
individual involved and I am hopeful that somehow one of these 
days we will run into somebody that can do this and I have informa- 
tion that perhaps we are going to get to that point during these 
hearings. 

Mr. Hatrrenny. I am hopeful that we can and I realize the prob- 
lem your committee is faced with as a lawyer interested in these eco- 
nomics and distribution problems. I can fully realize the problem of 
Congress because it is difficult to get lawyers even to agree on what 
the language in these bills sneat be. Hweren we have reached a 
place where it seems to me the important thing the Government is go- 
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ing to have to consider is a complete revision and examination of our 
antitrust laws. We have a situation of big business, big government, 
and big unions and the little people have no solution on these prob- 
Jems and some of our antitrust laws are antedated. 

Mr. Moore. You feel that that is so, since we have had some action 
by the Federal Trade Commission in the areas in which your state- 
ment is made. 

Mr. Hatrrenny. I think they are doing as much as they can, but 
each time there is an investigation, they put it on Federal Trade. I 
have read in the paper that at the moment payola is taking up their 
time and they have got to be on top of that and it takes their time. 

I advocated 12 years ago that we should revise our thinking and 
maybe form some kind of a system throughout the country, in each 
Federal district, a court that would hear nothing but economic, anti- 
trust, and distribution cases. It is a very complex field and requires 
training and specialists in it. 

Mr. Moore. The reason I asked that question, in my work on an- 
other committee in the Congress, the Judiciary Committee in the 
House, I know that we gave quite a bit of attention to legislation in 
this past session which had as its specific purpose preventing delay 
in the enforcement of the orders of the FTC when they came down. 

Mr. Hatrrenny. We appreciate your giving us this time. It is the 
only place we have to appeal to and we appreciate it. 

Mr. Roosrverr. Just a few questions, so we can get on to the other 
witnesses. 

You refer on the first page of your statement to United States Code 
Annotated, title 15, section 1221. 

Mr. Hatrrenny. Yes. 

Mr. Roosrveitr. Would you have any objection if we inserted that 
at this point in the record? It is the automobile dealers’ bill. 

Mr. Hatrrenny. It is the bill you passed here. 

Mr. Roosrvetr. It is quite short and I think it should be in here 
so we know what you are talking about. 

(USCA, title 15, sec. 1221 et seq., is as follows :) 

1221. DEFINITIONS. 

As used in this chapter— 

(a) The term “automobile manufacturer” shall mean any person, partner- 
ship, corporation, association, or other form of business enterprise engaged in the 
manufacturing or assembling of passenger cars, trucks, or station wagons, in- 
cluding any person, partnership, or corporation which acts for and is under the 


control of such manufacturer or assembler in connection with the distribution of 
said automotive vehicles. 


(b) The term “franchise” shall mean the written agreement or contract be- 
tween any automobile manufacturer engaged in commerce and any automobile 
dealer which purports to fix the legal rights and liabilities of the parties to such 
agreement or contract. 

(c) The term “automobile dealer” shall mean any person, partnership, corpo- 
ration, association, or other form of business enterprise resident in the United 
States or in any Territory thereof or in the District of Columbia operating under 
the terms of a franchise and engaged in the sale or distribution of passenger cars, 
trucks, or station wagons. 

(d) The term “commerce” shall mean commerce among the several States of 
the United States or with foreign nations, or in any Territory of the United States 
or in the District of Columbia, or among the Territories or between any Territory 


and any State or foreign nation, or between the District of Columbia and any 
State or Territory or foreign nation. 
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(e) The term “good faith” shall mean the duty of each party to any franchise, 
and all officers, employees, or agents thereof to act in a fair and equitable manner 
toward each other so as to guarantee the one-party freedom from coercion, intimi- 
dation, or threats of coercion or intimidation from the other party: Provided, 
That recommendation, endorsement, exposition, persuasion, urging, or argument 
shall not be deemed to constitute a lack of good faith. (Aug. 8, 1956, ch. 1038, 
1, 70 Stat. 1125.) 

1222. AUTHORIZATION OF SurirTs AGAINST MANUFACTURERS ; AMOUNT OF RECOVERY ; 
DEFENSES. 

An automobile dealer may bring suit against any automobile manufacturer 
engaged in commerce, in any district court of the United States in the district in 
which said manufacturer resides, or is found, or has an agent, without respect 
to the amount in controversy, and shall recover the damages by him sustained 
and the cost of suit by reason of the failure of said automobile manufacturer 
from and after August 8, 1956, to act in good faith in performing or complying 
with any of the terms or provisions of the franchise, or in terminating, cancel- 
ing, or not renewing the franchise with said dealer: Provided, That in any such 
suit the manufacturer shall not be barred from asserting in defense of any such 
action the f failure of the dealer to act in good faith. (Aug. 8, 1956, ch. 10388, 2, 
70 Stat. 1125.) 


1223. LIMITATIONS. 

Any action brought pursuant to this chapter shall be forever barred unless 
commenced within three years after the cause of action shall have accrued. 
(Aug. 8, 1956, ch. 1088, 3, 70 Stat. 1125.) 

1224. ANTITRUST LAWS AS AFFECTED. 

No provision of this chapter shall repeal, modify, or supersede, directly or 
indirectly, any provision of the antitrust laws of the United States. (Aug. 8, 
1956, ch. 1038, 4, 70 Stat. 1125.) 

225. STATE LAW AS AFFECTED. 

This chapter shall not invalidate any provision of the laws of any State 
except insofar as there is a direct conflict between an express provision of this 
chapter and an express provision of State law which cannot be reconciled. (Aug. 
8, 1956, ch. 10388, 5, 70 Stat. 1126.) 

Mr. Roosevert. My question would be as to section 2; that is, the 
specific section which authorizes the automobile dealers to bring suit 
and enables him to recover not only damages by him sustained, but 
the cost of the suit. Now, would you advocate that some such pro- 
cedure also be ine ae in whatever legislation we should consider 

Mr. Harrenny. I don’t believe that is necessary, Congressman. 
I haven’t given it sufficient thought. It might be helpful. 

Mr. Roosevett. If it wasn’t possible to get divorcement, for what- 
ever the reason might be, would you be in favor of at least trying to 
get this, if we could get it? 

Mr. Hatrrenny. Yes, something of that nature would be better than 
nothing; that is right. 

The remedies now are too costly and too slow and it is almost impos- 
sible for an individual to bring them about. 

Mr. Roosrvetr. Just so I am correct in my view, will you summarize 
very briefly again your views as to divorcement? Are you recom- 
mending total divorcement, originally proposed, or would you limit 
it to divorcement as to TBA items? 

Mr. Hatrrenny. My feelings, after our hearings of 2 years ago and 
subsequently, members of our association and my self, with association 
secretaries, have called on some of these major oil companies. I am 
satisfied that the officers of the oil companies and their lawyers are 
opposed to this coercive practice. However, they apparently are so 
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far removed from the actualities of what is going on that they don’t 
know it is prevailing. I felt that after your hearing there would be 
a possibility they would eliminate it, but it has increased. The ten- 
dency is stronger for coercive practices. I would be for the full 
divorcement now, but if we can’t get complete divorcement, then 
prohibition on TBA would satisfy us as far as our wholesalers are 
concerned. I don’t think it will remedy the problem for the poor 
retailer. 

Mr. Roosevett. Could I refer again to the California decision which 
you quoted? I think I am correct—at least counsel advises me I am 
correct, but we would like to have your opinion about it—that decree 
actually, of course, is really not divorcement or prohibition; it really 
only runs to or orders them not to deal exclusively. In fact, it goes 
so far as to even imply that they may deal in these things. It sets up 
in one section of your, if I remember correctly, in one section of your 
testimony that anything actually supplied by the oil company should 
be kept in containers clearly marked as belonging to that oil company, 
so it might be expected that they would continue to be in it. 

Mr. Hatrrenny. That isn’t divorcement. I mentioned that before. 
But what it does prevent is the exclusive feature, but it does allow 
them to be in the TBA business if they manufacture and supply it 
and that could lead to greater integration instead of being of much 
help and that is the other thing, of course. 

Mr. Roosrvetr. You brought out what was going to be my next 
question. If we stopped at this, wouldn’t we be really inviting some- 
thing else again that would be even worse than the thing we are 
talking about now? 

Mr. Hatrrenny. That is right. 

Mr. Roosrvett. I don’t want to lead you. 

Mr. Hatrrenny. No. I feel 

Mr. Roosevett. It sounds as if I heard a horse laugh in the back 
of the room. I would like you to now state your own opinion. 

Mr. Hatrrenny. I may state you can lead me only in the direction 
I want to go. 

Mr. Moore. May I say you are doing magnificently. In the light 
I had asked the question, I looked at the consent decree and your: 
answer was affirmative, 

Mr. Hatrrenny. As I understand it, I wasn’t quite correct, Con- 
gressman, and I want to show it correctly. Our feeling, of course, is 
that the more the oil companies become integrated, then the least 
chance small people have in this business. That in our automotive 
replacement industry has been our quarrel with the vehicle manufac- 
turers and I have been very outspoken on that subject in the halls 
of Congress and Senate as well as throughout the country. I don’t 
object to anyone because they are big, but there is some place that 
things become so large they must be regulated. That has happened 
to certain natural monopolies and things that the Government felt 
needed regulating. Integration would be a danger with the tremen- 
dous oil companies, as shown here in the Federal Trade Commission 
documents, where one company can sell over a period of a few years 
$258 million worth of merchandise, you can see the size it develops 
into very quickly. 
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Mr. Moors. May I simply say, sir, that we have had a couple of 
witnesses here today who have said, “Look, if these are the oil com- 
panies that were in the manufacture of these things, we would go 
out and meet them ourselves, if we had the right to go into it.” 

That has been testified to in these past 2 days. 

Mr. Hatrrenny. I think they could. There is still a great deal 
of danger if they become too large and too integrated. Especially 
with the trend that is going on, Congressman, which is that more cars 
are being repaired in the gasoline stations. That trend is rapidly 
increasing and as Congressman Avery points out, it is probably a good 
thing and necessary thing, but it points out some problems. 

Mr. Roosevetr. | think the point is what I would be afraid of 
which would be that you would be unable to compete against the oil 
company if they were supplying tires or batteries of their own manu- 
facture, but pretty soon your supply would be cut off and you wouldn’t 
be in business because there would be no manufacturers from which 
you could get supplies and therefore you would not be able to com- 
pete and it would be limiting competition. 

Mr. Hatreenny. That is, of course, the problem, always the danger 
of integration in the big fields. 

Mr. Moore. I frown upon that, but I am simply reflecting your 
recollection and the chairman’s recollection that several people have 
come in here and testified that they didn’t think these practices were 
necessarily bad if the oil companies were the manufacturers. I am 
taking that statement and then this decree that is recited leads me to 
the question that isn’t this the type of divorcement you are interested 
in? 

Mr. Hatreenny. This, as I said, is helpful and we wish the De- 
partment of Justice and the Federal Trade Commission would get 
much more active. 

Mr. Roosevetr. Wasn’t there a time when the Ford Motor Co. actu- 
ally began to make tires themselves, or else Goodyear made them for 
them under their brand or something of that kind and then wasn’t 
there a deal between the Firestone Co. and the Ford Co. which, in 
essence, put the Ford Co. into it and then they found it wasn’t profit- 
able for them so they finally got out of it again ? 

Mr. Hatrrenny. It is something I am not fully acquainted with, 
but the vehicle manufacturers from time to time experiment in this 
field as Ford is doing at the moment. The interesting thing that is 
going on now, we are not only faced here in these hearings with the 
major oil companies with TBA, but you have all the large rubber 
companies involved and now you have heard testimony where United 
Motors Service, a subsidiary of General Motors, has made a contract 
with Goodrich and Firestone to distribute their products so you are 
getting some tremendous powerful interests all working along the 
same direction, which they have a right to do at the present time. 

Mr. Roosevett. Mr. Avery, do you have anything? 

Mr. Avery. You say you have two more witnesses, Mr. Chairman. 

Mr. Roosevetr. Three more. 

Mr. Avery. Mr. Halfpenny, I am trying to think of the practical 
aspects of this matter. We race ourselves around the bush and we 
come to the initial conclusion that to actually accomplish anything 
you have to have an outright divorcement between production and 
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sales. How would you go about that—I mean just when you stop to 
think about the tremendous investment there, it is throughout the 
Nation, throughout all these stations. Those stations are largely 
built under contract to a third person. 

Mr. Haureenny. That is right. 

Mr. Avery. If you are a disinterested person, how would you 
propose to divorce sales from production. How would you accom- 
plish it mechanically ? 

Mr. Harreenny. It would be quite a problem. I would say in 
the majority of instances that the existing operator, the lessee, of those 
stations would be able to finance a purchase, I think when a purchaser, 
in your own community, went to banks and finance companies, over 
a period of time, and most of these stations are now built on a basis 
of a lease of—someone owning it and it is paid off in 15 or 19 or 20 
years. 

Mr. Avery. Well I sure don’t agree with you on that. I think it 
would be extremely difficult to finance the purchase of those stations. 
We are all pretty well agreed they have been overbuilt in every 
market in the country. It appears by driving across the country, 
which I just did, you could walk into almost any major market and 
see a “for lease” sign in a station that appears to be less than 2 years 
old. And when you have such an overbuilt market that way, I just 
cannot think where credit could be obtained. 

Let me go back just one step further. Fifteen years ago I would 
venture a guess that less than 10 percent of the retail outlets were 
owned or controlled by the major producer companies. Would you 
agree to that ? 

Mr. Haurrenny. It was the minority, and now it is the other way. 

Mr. Avery. Well, it was a very minute minority, was it not? 

Mr. Hatreenny. That is right. 

Mr. Avery. And why did this come about? Until the major com- 
panies got control of the facilities they had no way of accomplishing 
these undesirable marketing practices, did they ? 

Mr. Hatrrenny. No, that is right. 

Mr. Avery. Because they had no coercion over a dealer. If he had 
a Phillips franchise and he did not like the way Phillips treated him 
about some of his business practices, he would say “go ahead and 
take it out, there are four or five other brands that will merchandise 
just as well.” His business was more or less maintained on a personal 
relationship between the station operator and his customers. They 
did not care too much what sign he had over his station. 

Now as the operator ownership moved out, and company ownership 
appeared, then of course it gave the majors the opportunity to per- 
petrate whatever practices they were able to upon the operators them- 
selves. Now we have the thing in such a situation it would seem to 
me to be almost economic chaos to try to reinstate operator ownership. 

Mr. Hautrrenny. Well, if you took just one of the steps, a prohibi- 
tion and divorcement of these TBA items, and allowed them to handle 
the products that they produce as gas and oil, which is their basic 
products, it would do much to eliminate some of the problems. 

If you cannot get the whole apple, I would be happy with a part 
of it. 

Mr. Avery. You are proposing then to let the major companies con- 
tinue to own, or own as a third party, the physical facilities them- 
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selves, and go ahead with the petroleum operations the same as they 
have now, but preclude them from engaging in the accessory line 
known as TBA items? 

Mr. Hatrrenny. Divorce the wholesaler for resale to retailers from 
being agents for TBA manufacturers. If we eliminate that, I think 
it would at least be of considerable aid. And with the trend of 
them going in more and more on that line of business, it would be 
helpful to the economy. Yes, sir. 

It is a real serious problem you have confronting you. I mean, it 
is easy for all of us to come in and say, “This is the problem, you find 
the answers.” We are just trying to be as helpful as we can, but it is 
going to take some courage for someone to do something. And just 
because it is not going to be perfect should not be a reason we should 
not take some action. 

Mr. Moore. Trial and error is better than nothing at all? 

Mr. Haxrrenny. It is not good being static. We are losing ground 
now. 

Mr. Avery. I think that your proposition has merit. It might be 
feasible. 

Mr. Roosrvetr. Mr. Dalmas. 

Mr. Datmas. Mr. Chairman, it has been brought out that the tire 
companies were taking wholesale battery dealerships and in turn mar- 
keting batteries through the oil companies. Now where does this 
thing stop ? 

Mr. Hatrrenny. It won't stop, it is going to get larger. 

Mr. Damas. I mean, where would the divorcement stop? Every- 
one has a stick—if a man grows apples, he cannot have peaches? 

Mr. Hatrrenny. I think you could take the position that, in fact, 
the major oil companies used to say that they were only interested in 
selling gas and oil, and then let the lessees buy anything else that 
might be desirable. 

Mr. Avery. That is all for me, Mr. Chairman. 

Mr. Roosrvetr. Mr. Mitchell ? 

Mr. Mircnety. No questions, Mr. Chairman. 

Mr. Roosrvettr. Mr. Dalmas? 

Mr. Datmas. No further questions, thank you. 

Mr. Roosrvetr. Thank you very much, Mr. Halfpenny. As I said 
to you before, and I want to express to you on behalf of the commit- 
tee our appreciation to you and to the association for your cooperation 
in bringing to the committee the facts which have been presented here 
and in which will be presented. Because without these facts in this 
form, obviously, there can be no basis for legislation. 

Mr. Hatrrenny. We appreciate the opportunity, and we want to 
assure you of our sincerity, not only selfishly, but I feel strongly that 
it is for the welfare of our country that something must be done on 
this subject. 

Mr. Roosevetr. Thank you very much, gentlemen. 

The committee will next hear from Mr. Emory R. Young, Motor 
Car Supply Co. of Charleston, W. Va. i 

Mr. Young, would you raise your right hand, please ? 

Do you solemnly swear that the testimony you are about to give 
before this committee shall be the truth, the whole truth, and not hing 
but the truth, so help you God? 

Mr. Youna. I do. 


52112—60—pt. 1 13 
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TESTIMONY OF EMORY R. YOUNG, MOTOR CAR SUPPLY CO., 
CHARLESTON, W. VA. 


Mr. Roosevett. Mr. Young, the committee is very happy to have 
you, and particularly so as your representative, Mr. Moore, is here, 
and I know he would like to greet you and we would like him to greet 
you. Sol am going to turn you over now to Mr. Moore. 

Mr. Moore. Mr. Chairman, I simply want to indicate my pleasure 
in having Mr. Young from the capital city of my State here to testify 
before the committee. I am not his Congressman, I come from a differ- 
ent part of the State. 

Mr. Youne. That is my misfortune. 

Mr. Moore. Thank you, sir. 

I do want to say for the members of the committee that Mr. Young 
is a very respected businessman in the city of Charleston. He has been 
one of those businessmen who has put his interest in Government to 
work. He has been a member previously of the City Council of 
Charleston, a member, a quite hard-working member, of the board 
of directors of the local chamber of commerce there some years back 
and has for 20 years been in this business. He is a very substantial 
and respected citizen of our city of Charleston and the State of West 
Virginia, which I want the committee to know. And I again want to 
indicate my pleasure in having him here, and his willingness to come 
before the committee. 

Mr. Youne. Thank you. 

Mr. Roosevetr. Mr. Young, we are certainly grateful to you for 
coming. I may say to you what was said about a previous witness 
from Oklahoma, that all of us in this room are very proud and happy 
with the delegation that represents West Virginia. And that includes 
both the Democratic and the Republican members. And Mr. Avery 
and I have consented to that without making any more speeches about 
it. 

Mr. Younec. Thenk you, sir. 

Mr. Avery. In an effort to save time the chairman and I have agreed 
not to continue with any further political or unrelated discussion to 
the subject before us, Mr. Young. 

Mr. Moore. Mr. Young, may I simply say to you, sir, by reason of 
my commitments it is necessary for me to leave very shortly, and when 
I take my leave I hope you will certainly understand that it is because 
of pressing problems elsewhere. 

Mr. Younes. I sure will, sir. 

Mr. Roosevetr. Mr. Young, would you please proceed? We would 
very much like to hear from you. 

Mr. Youne. Do you want me to state my name? 

Mr. Roosevetr. Would you please state your name and address? 

Mr. Youne. Emory R. Young. I reside in Charleston, W. Va. I 
am presently president and general manager of the Motor-Car Supply 
Co., a West Virginia corporation, that operates in 24 of the counties 
of the State of West Virginia and some 5 counties in the neighboring 
States of Ohio and Kentucky. We employ some 90 people and we 
have an outside sales force of 17 salesmen. We do a wholesale dis- 
tribution business to the automotive trade, including service stations, 
car dealerships, general garages and fleets. We do an excess of $2 
million worth of business a year. 
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Mr. Chairman, I do not have a written prepared statement. I do 
have a few comments that I would like to make in reference to some 
of the statements that have already been made in this hearing. I think 
that the other witnesses have fully covered the need for some kind 
of legislation to do away with what we think are evil practices in our 
industry. I would like to say that our business over the last 10 years 
has not grown as it should have grown. In fact, we have desperately 
been trying to maintain a status quo, in spite of the fact that we now 
have nine points of distribution in our area where we 10 years ago 
had only five. So in order to maintain the status quo we have had to 
put on additional points of distribution in order to make our products 
available closer to the buyer. That is in spite of the fact that over 
the past 10 years, as you know, gentlemen, we have had a considerable 
price increase, inflation, which should have increased our dollar 
volume with the same amount of effort. 

In addition to that, in the past 10 years, as has been testified here 
before, the car and truck registration in the nation has grown from 
75 to 90 percent. In spite of those facts, as I stated, we have been 
hard pressed to maintain the same volume of business. 

Now I have with me some three or four or five instances of coercion, 
or whatever you might want to call it, by the oil companies. These 
are not documented cases. I did not have time before I came over 
here to dothat. I can have them documented and sent to the commit- 
tee if you so desire! 

Mr. Roosevett. Mr. Young, I think in order that they might have 
the fullest value to the committee, we would appreciate it if you would 
take them and document them and supply them to the committee. 

Mr. Young. I can call attention to some three or four of these cases 
which I think 

Mr. Roosrvetr. Perhaps it would be just as well if you did not. You 
might have more difficulty documenting them. 

Mr. Youne. That might be true. 

(The documented instances referred to were submitted and are as 
follows :) 





A Report FroM Moror Car Suppty Co., CHARLESTON, W. Va., TO Hon. JAMES 
ROOSEVELT, CHAIRMAN, SUBCOMMITTEE No. 5, SELECT COMMITTEE ON SMALL 
BUSINESS 

DECEMBER 30, 1959. 

On December 21, 1959, I called on Mr. Edward Thomas, who operates an Esso 
Standard Oil Station at the corner of Washington Street, East and Michigan 
Avenue in Charleston, W. Va. Mr. Thomas operates as what Esso Standard 
calls a commission agent. 

Mr. Thomas told me, in the presence of one of his employees, Mr. Lloyd Truman, 
that he was losing business on oil, oil filter cartridges, and grease jobs because 
he didn’t stock Quaker State Oils. I suggested that he buy some Quaker State 
Oil and keep it in his storage room or in the trunk of his car. Mr. Thomas then 
told me in the presence of Mr. Truman that the Esso Standard salesman, Mr. 
Pete Ashworth, told him that he could not have any oil in the station, other 
than Esso, or the company would cancel his lease within 10 days. Mr. Truman 
confirmed this conversation between Mr. Thomas and Mr. Ashworth. 


THEODORE V. SCHLAEGEL, Jr., 
Salesman for Motor Car Supply Co. 
JANUARY 26, 1960. 


Some 3 months ago the writer in the company of Mr. Emory R. Young and 
Mr. H. J. Monroe, president and vice president respectively of the Motor Car 
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Supply Co., called on Mr, Gene Lanham, operator of the Ravenswood Esso Sta- 
tion, Ravenswood, W. Va. We noticed that Mr. Lanham had an unusually large 
stock of Atlas Permagard antifreeze and we asked Mr. Lanham if he was selling 
a lot of antifreeze. He stated that he was selling very little (although this was 
the height of his selling season). 

We further asked him if he didn’t get calls for Prestone and Zerex and he 
said that these two brands were what the customers wanted and that he was 
going to buy some Prestone and Zerex even if he had to hide from the Standard 
Esso salesman. 

OweEN W. WIZSoN, 
Sales Manager for Motor Car Supply Co. 


JANUARY 26, 1960. 

I sold a deal of nine Delco batteries to Moore’s Gulf Service (owner Frank 
Moore), at Kenova, W. Va., on February 26, 1959. When our truck driver, 
Bill Bryson, delivered the batteries on March 2, 1959, the Gulf Oil Co. repre- 
sentative Mr. S. R. Cessna was at the station and ordered our truck driver 
to not unload the batteries and stated to our driver and Mr. Buck Lester (the 
station manager) that he would not permit his stations to stock batteries 
other than Gulf brand. 

After quite a heated argument between Mr. Cessna and Mr. Lester our truck 
driver unloaded the batteries. However on June 20, 1959, some 90 days later, 
this dealer returned the batteries to us for credit and stated that he just 
couldn't handle the batteries because of the pressure put on him by Mr. Cessna. 


Ray E. SmiraH, 
Salesman for Motor Car Supply Co. 


JANUARY 26, 1960. 
For several years I sold Mr. Len Evics, operator of Evic’s Service Station 
at Chesapeake, Ohio, Champion spark plugs which Mr. Evics bought in secrecy 
and kept hidden so the Pure Oil Co. representative Mr. Elmer Woods wouldn’t 
see them. I asked Mr. Evics why he kept the plugs hidden and he stated that 
he was permitted to buy from the Pure Oil Co. only and that I should never 
attempt to check his stock while the oil company representative was present. 
This station changed hands recently and the present operator, Mr. Charles 
Bowen, has told me the same thing. 
Ray E. SmirH, 
Salesman for Motor Car Supply Co. 





JANUARY 26, 1960. 
On May 21, 1958 I erected a Delco metal battery sign on a pilaster some 30 
feet away from the service station building of Ramey’s Ashland service sta- 
tion at 15th Street and Adams Avenue, Huntington, W. Va., with the permis- 
sion of the station owner Mr. Alva Ramsey. 
A few days later a Mr. Ritchie, representative of the Ashland Oil Refining 
Co., tore the sign down without the permission of Mr. Ramsey. 


Ray E. SMITH, 
Salesman for Motor Car Supply Co. 

Mr. Youne. In regard to this practice, there is one bad effect that 
I do not think has been stressed enough here at this hearing. That 
is the effect upon the public. 

As all of you know, when you close any market to competition, you 
have a closed corporation. The prices are set by that particular sup- 
plier. He has no competition from outside sources. The service sta- 
tion operator has to buy from that one source. He has no opportunity 
to secure better prices, so henceforth he cannot give the public the 
benefit of better prices. It is closed as to the products that he can 
offer his customers. 
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In the case of any one oil company which promotes primarily their 
own brand of TBA—tires, batteries, accessories—products, that dealer 
can offer his customer only that brand of product. We know from 
experience that in most cases those products are not products that the 
public want. They want products that are highly advertised and rep- 

resented as being the top quality products. 

There is one other observation that I would like to make in regard 
to this matter of divorcement. Congressman Avery asks the ques- 
tion of what would happen to the investments of these oil companies 
in the service station outlets if we had a complete divorcement. I have 
an answer that I think is proper. I think the reason that there is 
such a large turnover in service stations operators, or lessees, is that 
in the first place they do not get qualified personnel, they do not get 
well-financed personnel. I believe that one of the reasons for that is 
the fact that they do not have a lease-agreement that secures any per- 
son who wants to become a lessee. 

Would you invest very much money in a business venture where 
you could secure only a 1-year lease and, as has been stated in testi- 
mony here, a lease that can be canceled within 24 or 48 hours? I 
know I would not. 

I believe that with the granting of the usual lease, which in most 
cases would be 5, 10, or 15 or 20 years, that the oil companies would 
secure better qualified personnel. They could secure personnel for 
their station who had some financial background. 

In our business I know that we are experiencing greater and greater 
losses on credits to service station lessees. I think the big reason for 
that is because most of these fellows who take these service stations 
on lease from the oil companies do not have the proper background 
and the proper financing. They run into a little difficulty, they are 
not good businessmen, they let out too much on credit and conse- 
quently they go broke. I can cite you many instances where we have 
sold service station accounts and they have been in business from 

> to 6 months, they have lost maybe a small nest egg, some $2,500 
or $3,500 that has gone on down the drain. The better-financed busi- 
nessmen could weather some of those storms. And if he was an 
independent businessman, and was able to buy his products where he 
chose to buy them, I am sure that he could secure, not only better 
service, but credit terms. In most cases I think he would secure 
better ‘prices, and I am sure that in a lot of cases better quality 
products and products that the public wants and demands, 

Mr. Roosrvett. Mr. Young, may I ask your opinion of a suggestion 
which was made yesterday, I think partly Mr. Avery knows some- 
thing about it, that it might be a practical thing to allow the oil 
companies to continue in the business to a degree if they would 
provide for the purchase of the station by the lessee over a reasonable 
period of time so that the individual coming in, properly financed, 
would have the knowledge that if he made a go of his business, he 
could eventually own the location of his business. And of course 
there would have to be some protection to the company that he con- 
tinue to sell products of that company over a period of time to be 
sure the company got 

Mr. Avery. Controlling products. 
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Mr. Roosevett. Controlling products—to make sure the company 
got its investment back. But would this be a possible answer to the 
other problem which Mr. Avery raised before—in your opinion ? 

Mr. Youne. Yes, I think it could be. We had a case cited to us 
only this past week where a service station operator was operating 
a very fine and modern service station who told our sales manager 
that his rent had been increased in two steps during the past year 
$200 a month. He had started at a rental of $350 a month and it 
was now $550 a month. 

Mr. Roosrevert. Which is almost a penalty against his becoming 
successful ? 

Mr. Young. It is a direct penalty against the initiative and success 
he man might have for himself. 

Now it is discouraging to any man. He goes into an operation of 
that kind, and maybe the station has been leased before, many times, 
and maybe it is classified as a poor station by the oil company. But 
he goes in this station with a low rental because they know they can- 
not get anyone at a high rental. He goes in there, and through his 
own initiative and hard work, and some of them really work hard, he 
builds a station up until it becomes a reasonably good, or in some cases 
an excellent, station. And as you have said, what does he get for it? 
He gets penalized in rentals. To me that is totally unfair. 

Now if the oil companies would grant longer term leases, then the 
man would at least know that hard work cae initiative could pay off 
for him, at least during the time of that contract or lease agreement. 

Mr. Rooseveit. I do not know whether you know about it, but 2 
years ago in Chicago we had a discussion on this subject, and Standard 
Oil Co. and we were only interviewing what might be called the poorer 
type of business dealer. They asked for the opportunity to bring in 
the better type of dealer and introduce them to the committee, which 
they then did. We found out that what they considered to be the 
better type of dealer in every single case had a 5-year lease, which to 
us was pretty good proof of what you are talking about. 

Mr. Youne. That is right. Now this is only my personal opinion. 
But it would seem to me that at least one oil company operating in our 
area would make more profit off of rentals than off of their products. 
Because some of their rental agreements, to me, are ridiculous. 

Mr. Rooseverr. And where they do not even own the property, 
where it is leased from someone else, there is no relationship between 
the rental they are extracting from the dealer and the rental they 
have to pay the owner for the property. 

Mr. Youne. To my ae knowledge quite some years ago I had 
an older brother, who operated a Standard Oil station in the city of 
Charleston. Standard Oil Co. leased the property and the building 
from an individual. The individual was a personal friend of mine, 
and I know this to be a fact, that at one time when they were paying 
$175 a month rental to this individual, they were charging my brother 
$550 a month rental. 

I do not think I can add a lot more to what has been said here in this 
hearing, Mr. Chairman. I think that there has been sufficient and 
good evidence offered here. I only wish to reiterate and to state that 
what has gone on in these other points of the country that has been 
testified to are now going on in my State. I have direct knowledge of 
many of these things over about two-thirds of the State. We have 
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nine operations in the State and we cover the State thoroughly. We 
have 17 men calling on these service stations every day of the week. 
The stories we hear from them are almost identical to what we have 
heard in testimony here. 

Mr. Roosevett. Mr. Young, we want to thank you for your trouble 
in coming before the committee and for your contribution. It has 
been considerable. 

I want to ask you one thing. During the lunch hour a representa- 
tive of an oil company said to me “I think you have overlooked the 
fact that everything that is sold in a station that carries our company 
name by implication to the public has the warranty of this company, 
therefore we feel we are perfectly justified in insisting that the in- 
dividual who is operating that station buy the things that we approve 
of and we cannot see anything wrong in that.” 

Now, of course, in my opinion if that is so, and if they feel that 
strongly, then they ought to take the full responsibility for that station 
and everything that is sold in that station ought to be under their man- 
agement as if 1t were owned and operated by that station. But they go 
on the premise that these dealers are independent businessmen. Now 
you can’t, it seems to me, have it both ways. Either they should be 
operated as company stations down the line, if they feel that strongly 
about it, or they must in fact, as well as in fiction, make these people 
independent business people. 

Now I would like to have your comment on my opinion and on his 
view. 

Mr. Youne. I thoroughly agree with you. One exception that I 
could make to his statement might be this: If it were a Standard Oil 
Co. station, and they were selling Atlas products only, I believe that 
this gentleman, or anyone else in the employ of the Standard Oil Co., 
would have to agree that a product made by the Du Pont Co., for 
instance, a chemical product made by the Du Pont Co., would at least 
be as good a quality as that sold by the Standard Oil Co. and made by 
some outside source over which they had no control. 

T cannot agree with cheir theory on that at all. 

Mr. Roosrvett. Thank you, sir. 

Mr. Avery ? 

Mr. Avery. Just one question, Mr. Chairman. 

Mr. Young, in reference to your statement awhile ago when you 
related your brother’s experience on being contracted with a $500 
monthly leasing agreement, and you from your own personal knowl- 
edge knew that the company was obligated only to the extent of only 
about $175. Isn’t it true that when the major company contracts 
with the property owner for the station to be built, that it is com- 
mitted to an amortized program whereby at the end of 20 years the 
builder of the station will have regained all of his invested capital with 
a reasonable rate of interest, and he will have the building, and he 
does not know whether he is going to be able to rent it or not? Isn’t 
that the usual pattern ? 

Mr. Youne. I think that is right. 

Mr. Avery. So whereas your brother apparently, like you, was a 
very fine businessman, and built that location up to where it carried 
a pretty high value. If someone had not gotten hold of that and made 
a go of the station, just to keep the record absolutely complete, the 
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company would still be obligated to pay the builder of that station 
a specified amount even though they wouldn’t have been able to get 
$25 a month leasing it / 

Mr. Youne. There is no question about that. 

Mr. Avery. I am not saying they would not extract every nickel of 
profit they could from the operator, but on the other hand, they 
took a certain amount of risk and they entered into this agreement 
with the owner of the lot and the fellow who built the station to 
guarantee him his full recovery of the amount of his investment. 

Mr. Youne. I think that is right. 

Mr. Avery. Thank you, Mr. Young. We appreciate having you 
here before the committee. 

Mr. Hatreenny. Mr. Chairman, may the record show that he is 
going to submit the specific incidents in affidavits to the committee 4 

Mr. Roosreverr. Yes, and then they will be received as part of his 
testimony and incorporated at that point. 

Mr. Hatreenny. Thank you. 

Mr. Roosrevettr. Mr. Dalmas? 

Mr. Datmas. No questions, thank you. 

Mr. Roosrvetr. Thank you very much, Mr. Young. 

Our next witness will be Mr. George H. Hahn, president of the Cord 
Equipment Co. of Baltimore, Md. 

Would you raise your right hand, please ? 

Will you solemnly swear the testimony which you are about to give 
before this committee shall be the truth, the whole truth, and nothing 
but the truth, so help you God ? 


Mr. Hann. Yes, sir. 


STATEMENT OF GEORGE H. HAHN, PRESIDENT, CORD EQUIPMENT 
CO., BALTIMORE, MD. 


Mr. Hatrrenny. Mr. Chairman, Mr. Hahn has been ill and expects 
to enter a hospital soon. He came here really against his doctor’s 
orders. He has a prepared statement in affidavit form, with some ex- 
hibits attached thereto, and wonders if it would be possible to have 
it introduced as his statement here instead of having to testify? He 
is here to answer any questions. 

Am I correct in that, Mr. Hahn? 

Mr. Hann. Yes. 


(The prepared affidavit of Mr. Hahn is as follows :) 
Exhibit to testimony 


AFFIDAVIT OF GEORGE H. HAHN, PRESIDENT, CORD EQUIPMENT CO., 
INC., TO THE SELECT COMMITTEE ON SMALL BUSINESS OF THE 
HOUSE OF REPRESENTATIVES OF THE UNITED STATES 

STATE OF MARYLAND, 

City of Baltimore, to wit: 

George H. Hahn, president, Cord Equipment Co., Inc., being duly sworn, 
deposes and states: 

I, George H. Hahn, am the president of the Cord Equipment Co., Inc., 1423 
Harford Avenue, Baltimore, Md., which corporation is the distributor of auto- 
motive equipment, tools, supplies, motor vehicle oils and greases. The cor- 
poration was founded in 1944 and has been in business continuously since. 

Some years ago, when a new dealership was started in this area or an existing 
one expanded, we could anticipate supplying at least some part of their equip- 
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ment requirements such as hydraulic lifts, air compressors, lubricating equip- 
ment, ete. 

For the last few years we have found it practically impossible to secure even 
a small portion of this business. As soon as large oil companies became aware 
of a new building or an expansion, they made unreasonable offers, predicated on 
their gas and oil business, with the result that firms such as ours are finding 
it increasingly difficult to remain in business. A few years ago, in order to re- 
main in business, I had to add numerous additional lines such as chemicals, 
sparkplugs, batteries, etc. I have added many kinds of products which I had 
definitely not intended handling only because I was left with no other choice. 

Specifically, I wish to call the attention of Subcommittee No. 5 to the follow- 
ing instance on the part of a large oil company. 

On January 15, 1959, Behrend Brothers, Inc., Fallsway and Centre Street, 
Baltimore, were quoted by me a figure of $3,969.30 to cover installation of a 
carbon monoxide system to dispel exhaust gases from motor vehicles from their 
automobile repair shop. This letter is marked “Exhibit No. 1.” 

Subsequently, Cord Equipment received an order, dated February 6, 1959, 
from Pickett Petroleum Corp., 11 Frederick Road, Ellicott City, Md., who are 
the sole wholesale distributor for Calso, the Standard Oil Co. of California 
(marked “Exhibit No. 2”), for the installation of the above-described exhaust 
system. I then sent Pickett Petroleum Corp. a registered letter, February 9, 
1959, acknowledging the order (marked “Exhibits Nos. 3 and 4”). 

Then, on or about the middle of March 1959, an employee of the Pickett Pe- 
troleum Corp., Cliff Turner, advised me by telephone that while Calso had au- 
thorized an expenditure of approximately $15,000 for equipment such as hy- 
draulic lifts, new oil tanks, etc., in Behrend Bros. shop, apparently without cost 
to Behrend Bros. Calso refused to pay for the exhaust system. 

My company, having installed about half of the exhaust system, attempted to 
have Behrend Bros. assume the obligation for that system. However, Mr. Mel- 
vin Behrend told me that since he was being constantly approached by various 
oil company representatives with offers of equipment to be installed without 
cost to his company, he did not see any reason for having his company pay for 
this installation. I agreed with Mr. Behrend that it was a prevailing practice 
for oil companies to furnish such equipment to auto dealers such as his, as well 
as to fleet owners, independent garages, and privately owned gasoline service 
stations, apparently without cost to them. 

Thereafter, we completed installation of this exhaust system and the Texas 
Co. agreed to pay this installation on March 20, 1955 (Exhibit No. 5). This was 
paid in full by the Texas Co. on May 7, 1959, per copy of invoice marked “Ex- 
hibit No. 6.” I am of the opinion that the entire cost was borne by the Texas 
Co. and not by Behrend Bros. 

Because of the practice of the large oil companies in furnishing miscellaneous 
equipment, apparently free, in consideration of such oil companies securing ex- 
clusive leasing for its products, my company has lost innumerable contracts for 
such items as lifts, air compressors, and lubricating equipment through such un- 
fair methods of competition. Instances of these are: 

Calso: 

Kelly Pontiae Corp., 5801 Belair Road, Baltimore, Md. 

Smith Motors, Old Philadelphia Road and Cowenton, White Marsh, Md. 
Atlantic Oil Co.: 

Gladding Chevrolet, Ritchie Highway, Glen Burnie, Md. 
The Texas Co.: 

Schulte Ford, 917 Ritchie Highway, Glen Burnie, Md. 
American Oil Co.: 

Martin J. Barry, 1700 North Charles Street, Baltimore, Md. 

Motor Sales Co., Mount Royal and Maryland Avenue, Baltimore, Md. 
Shell Oil Co.: 

Norton Motors, 4405 Belair Road, Baltimore, Md. 

Regarding coercive tactics, you will note from our letterhead that we are 
distributors for Royal Triton motor oil, which is a product of the Union Oil 
Co. of California. 

In many instances the oil which we sell to gas stations and car dealers 
is handled on what our customers call a “bootleg” basis, meaning they handle 
it because of customer demand, but must keep it hidden for fear of reprisals 
from the oil company. Service station operators have frequently told us that 
they may not have their lease renewed if they persist in handling brands of 
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oil other than that produced by their company. In the case of car dealers, it 


seems that some of their contracts have a “demand payment” clause if they 
handle other brands of oil. 


Grorce H. Hawn, 
President, Cord Equipment Co., Inc. 


This is to certify that on this Ist day of December 1959 personally appeared 
before me Mr. George H. Hahn of Baltimore, Md., and he made oath in due 


form of law that the matters and facts stated herein are true to the best of 
his knowledge. 


JUsSTINUS GOUIZD, 
Assistant Counsel, Select Committee on Small Business, House of 
Representatives. 

Mr. Roosrveutr. Mr. Hahn, I am sure Mr. Avery will join me 
in saying that we are happy to put your affidavit in the record as a 
statement at this point, and we will just go ahead, unless you want 
to make a few preliminary remarks, and just ask you a few questions. 

Mr. Haun. Thank you, sir. 

My company is 15 years old and until, I would say, about 4 or 5 
years ago, we had very little competition from the oil companies 
een I think, of the technical nature of the equipment. But in 
recent years I find that it is practically impossible to secure any 
business from any of the new car dealerships or the expansions of 
such. And while I could talk for hours about the stories that are 
brought to me by my salesmen, and the ones that are told to me by 
car dealer owners particularly, the fact does remain that in order to 
stay in business I had to get into what is called TBA. So, I admit 
I am practically jumping from the frying pan into the fire. 

However, I am rather proud of the company, which I built, and 
I feel that the employees that I have, who have helped me to build 
up this business, are entitled to the security that an employee warrants. 
So we are scratching, working long hours. We have added chemical 
lines, recently, batteries, spark plugs, etc., and are finding that we 
can sell some to municipalities and such as well as to some very few 
service stations and car dealers. But I am sincerely of the opinion 
that unless something is done to curtail the apparent free-loan and 
outright gifts of equipment, the installation thereof, and even the 
service without cost to the car dealer, firms such as mine will, I am 
afraid, find that the odds are unsurmountable. 

I worked for the Federal Government as a civilian for 20 vears, 
and during the last few years I have often thought how foolish I 
was to leave because if this is not a rat race I don’t know what a 
rat race is. 

Mr. Avery. Mr. Hahn, we may ask you to come back here and 
testify before the Post Office and Civil Service Committee one of these 
days. Would you consent to do that? 

Mr. Hann. I would be glad to. 

Incidentally, I was just asked to quote on some equipment for a 
post office that is supposed to be built in one of the Baltimore suburban 
areas just a few days ago and I remarked, “Now, here is one that 
I do not think an oil company will take from us.” 

But without calling names, it is disturbing to have car dealers tell 
you that when you want $450 to put a lift in, and you want $1,025 
for that lift, that you are crazy, that they can go to any of a number 
of oil companies and get it at most of them at, say, 30 percent off. 
But this normally is a 25 percent item unless maybe the oil companies 
get a little better than we. That I do not know. But I know that 
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I could not stay in business and continue to employ 14 people if I 
had to give $450 worth of installation free, or to sell or provide a lift 
inerely to get the oil business. 

Now this documented statement that I gave to a representative of 
your staff was—I think I have one very concrete case where I quoted 
a car dealer on an exhaust system for the third time in 5 years. We 
had prepared drawings which were expensive. But in this instance 
he was ordered by the health department to install it. I quoted it 
direct to the car dealer, and as the affidavit will indicate, I was very 
much surprised to get the order covering it from an oil wholesaler. 
While I have never met the man that operates the company, I called 
and after repeated attempts was only able to talk to one of his em- 
ployees. So that the order which was or is in your hands or at least 
in your staff’s hands, was rather ambiguous. So I asked if I was to 
proceed on the job—there was no money indicated in accordance with 
the bid—and subsequently did. We had the installation about half 
completed when the same men called me and told me that I was in 
trouble, that the oil company, not the wholesaler, but the oil com- 
pany, while they were going to spend over $15, 000 on e uipment for 
that car dealer, had turned down the exhaust system. So, if I pro- 
ceeded I would have to give them time payment arrangements. This 
is a wholesaler, a large firm, but I would have to give them time pay- 
ments so they could spread it out over a year. I refused to do that. 

Without boring you further with the details, I subsequently signed 
a contract with the Texas Co., who had agreed with this car dealer 
to pay for the system. Whether or not there was any repayment, or 
under what terms, I do not know except that when I had to call the 
men off the job until the controversy was settled, and asked one of 
the owners why he did not just make the thing easy and give me an 
order to correct the exhaust system and then if he was going to have 
an oil company pay for it, battle it out himself, he said, “Do vou think 
I am crazy,” or words to that effect, “I do not want to tie any of my 
money up in this stuff when people are begging me to furnish equip- 
ment” and so on. 

So you have the records on the deal. And I could tell you that there 
are many more which I am quite sure are equally factual, but I cannot 
prove them. 

Mr. Mircuetyi. Mr. Hahn, for the record, you submitted here to us, 
I believe, six exhibits documenting chronologically this transaction 
you have just described. 

Mr. Hann. Yes, sir. 

Mr. Mircueti. We would like to get them in the record at this time 
correctly. I believe that exhibit No. 1 is what would be called your 
bid on the job; exhibit No. 2 is a purchase order on the job: exhibit 
No. 3 is your acknowledging receipt of the order; exhibit No. 4 is a 
postal registration card for a registered letter; exhibit No. 5 is the 
actual bid and work contract: and exhibit No. 6 is the bill marked 
“Paid.” Are you willing for those to be submitted as exhibits to your 
testimony here, sir? 

Mr. Haun. Yes, sir, I would like to have them so treated. 

Mr. Roosrvetr. Without objection, they will be included with the 
testimony of the witness. 


(The exhibits referred to were received in evidence and are so 
marked :) 
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ExHIBit No. 1 


CorD EQUIPMENT Co., INC., 
Baltimore, Md., January 15, 1959. 
Subject : Carbon monoxide exhaust system. 
BEHREND BROTHERS, INC., 
Fallsway and Centre Streets, 
Baltimore, Md. 

Deak Sig: In compliance with your request we submit, as follows, our quota- 
tion on supplying the necessary material, and the installation thereof, for a 
carbon monoxide system for your main shop building, to consist of : 

“Two (2) separate exhaust systems manifolded to two (2) each 1% H.P., 
220 volt, 3 phase blowers, each blower to take care of the work stalls in 
three bays—total twenty-five (25) single drops of 2’’ non crush Neoprene 
exhaust hose, with universal tail pipe adapter and rope pull ups, six (6) Y 
harnesses for dual exhaust with required adapters and hose.” 

Installed complete ready to operate including necessary wiring and in- 
dividual start-stop pushbuttons. For the sum of, $3,969.30. 

Terms: Net, payable within ten (10) days after completion. 

Installation: Within thirty (30) days (it being understood that every 
effort will be made to effect completion as quickly as the required material 
can be secured and the duct fabricated). 

Hoping that the above meets with your approval, and that we will be favored 
with your order, I remain 

Yours truly, 


CorD EQUIPMENT Co., INc., 
GEORGE H. HAHN, President. 
[Penciled note: Proceed with order per Bell Mansfield 1/16/59 Order recd.] 


ExnHrsit No. 2 
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Exursit No. 3 


FEBRUARY 9, 1959. 
Subject: Order No. E-207. 
PICKETT PETROLEUM CORP., 
11 Frederick Road, 
Ellicott City, Maryland. 
Attention: Mr. C. Turner. 
Registered, Return Receipt. 

GENTLEMEN: We wish to acknowledge receipt of your order No. E-207, in 
which you have instructed us to “install exhaust system at Behrend Brothers, 
Ine., Fallsway & Center Sts., Baltimore, Md.” While your order fails to indi- 
eate the amount of money involved or the details of the work which we are to 
perform, we are proceeding on the basis that the exhaust system is to be in 
accordance with our quotation of January 15, as submitted to Behrend Brothers, 
Inec., for which the total amount to cover the cost of the installation is $3,969.30, 
terms on which are net, payable within 10 days after completion. 

If you are not in complete accord with the above, please advise us no later 
than February 12; after that date our subcontractor will proceed with fabrica- 
tion of the duct work which must be fabricated for this particular installation. 

Yours truly, 
Corp EQUIPMENT Co., INC., 
GEoRGE H. HAHN, President. 

Carbon copy: Mr. William Mansfield, Service Manager, Behrend Brothers, 

Inc., Fallsway & Center Sts., Baltimore, Md. 
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Exursit No. 4 
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Exuisit No. 5 


Form $188 6-57 3150 Pads 


MISCELLANEOUS BID AND WORK CONTRACT 


CONTRACT N® 156542 


The Texas Company 


__ $526 Harford Road 


DO Rcntiteeammanens . — 


_ Balto, Mb, Mde Wore _Falleway & Centre St, 


City and State 


Gentlemen: 
For and in consideration of “4,011.72 Doilars, (y4,011,72 ) to be paid by The Texas Company, 
hereinafter called “Company”, I (we) Cord Bquigment Company, Ins. 
I (we) 
of esas 1425 Marford Ave,, Balto, 2, Md. 
hereinafter called “Contractor”, hereby agree to do and perform the following described work in accordance with and subject to the 
terms and conditions printed and/or written below and on the reverse side hereof. 
Description of Work: For the installation of @ Twin Carbon Monoxide "xheust System having a 


total of twenty-five outlets in the garage of Behrend Sros., Inc., 
Falleway < Centre Sts., Balto. 2, Md. 


$3,969.29 
2011.72 


Marylend Sales Tax 


Terms: Net 10 days after completion 


1. Company shal! supply the following material and equipment: orm 
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UxHIBIt No. 5—Continued 


2. Contractor hereby certifies he has visited the site and is acquainted with existing conditions at the time of submitting this bid. 
3%. Contractor agrees 


(a2)—That all materials and workmanship furnished by the Contractor will be guaranteed for a period of one (1) year and the 
work completed in accordance with any drawings or specifications furnished by the Company. 


(b)—To provide all labor and material: to do the work described herein, other than materials and equipment to be supplied by 
Company - 

(c)—To obtain and pay for the necessary permits and certificates of inspection, approval and occupancy, and to forward all such 
permits, certificates of inspection, approval and occupancy to Company with the final invoice for work performed. 


(d)—To do all the work required by this contract in a first-class and workmanlike manner, subject to the inspection and 
acceptance by Company's Construction Engineer or representative. 


(e)—In so far as possible, to perform the work provided for herein in such a manner and sequence as not to interfere with 
the regular operation of the business, if any, being conducted on the premises. 


(f)—If this contract covers the removal of underground gasoline storage tanks, to comply with the following: 


(A) Before uncovering or disconnecting the tank, pump out contents as completely as possible into a suitable container 
and dispose of same safely 


(B) After the tank has been raised from the excavation, the following steps are to be taken, in the order listed: 


(i) Roll tank so that tank openings are on bottom and drain completely through all openings. 


(ii) Roll tank so that tank openings are on top and pour water into tank, allowing ten gallons for each 500 gallons of 
tank capacity 


(iii) Roll tank so that tank openings are on bottom and drain completely through all openings. 
(iv) Roll tank so that tank openings are on top. Into the tank pour Pyrene Liquid (Carbon Tetrachloride), one quart 








for every 500 gallons of tank capacity, and immediately close all tank openings tightly by means of threaded 
pipe plugs 
(g)—To complete the work free and clear of mechanic’s liens and, when requested, to deliver to the Company Waiver of Lien 
and satisfactory proof that all outstanding bills incurred for material furnished or services performed have been paid, and to hold Com- 


pany harmless against all claims, liens, and demands in connection therewith and against ail consequent cost, expense, and damages. 


(h)—To accept full and exclusive liability for the payment of any and all premiums, contributions and taxes for Workmen's 
Compensation Insurance, Unemployment Insurance and for Temporary Disability Benefits, Old Age Pensions, Annuities and Retirement 
Benefits, now or hereafter imposed by or pursuant to Federal and State laws, which are measured by the wages, salaries or other 
remuneration paid to persons employed by Contractor in connection with the performance of this contract; and Contractor further 
agrees to indemnify and hold Company harmless against any liability for such taxes or contributions which may be assessed against 


Company. Contractor further agrees to enter into any agreement that has been or may hereafter be prescribed by any Federal or 
State governmental body or authority in order to effectuate the foregoing purposes. 





(i)—If awarded this contract, to carry Workmen’s Compensation Insurance and/or Employer's Liability Insurance, in accord- 
ance with the laws of the applicable State or States, in force at the time of the work performed and to indemnify and save Company 
harmless from any and al! loss of whatsoever nature arising by virtue of his failure to carry such insurance and/or because of any injury 
to himself or any of his agents, subcontractors and/or employes engaged in work being performed pursuant to the terms of this contract. 


(j) To protect the Owner's property from injury arising in connection with this work, and to assume full responsibility for 
injuries to persons or damage to property due to negligence by himself, his employes, or subcontractors. Contractor assumes and agrees 
to indemnify the Owner against all losses arising out of such injuries or damage. 

4. Company shall have no voice in the 


2 election, discharge, supervision, or control of Contractor’s servants, representatives, or 
subcontractors, or in fixing their r 


mber, compensation, or period of hours of service; nor shall it have any right to direct or instruct 





Contractor in the method of perfo r the means of accomplishing the desired result except to the extent that a particular method 
is specified in this contract in ar fications which are made a part hereof. 
5. Manner and Time of Doing Work: Contractor agrees to commence said work within... days after 


acceptance of this bid by Company, and complete the same in good and workmanlike manner, satisfactory and acceptable to Company, 
within days thereafter 


6. This bid shall become a contract between the Contractor and the Company upon delivery by the Company to the Contractor of a 


duplicate copy thereof, executed by a Regional or Territorial Manager, Assistant Territorial Manager, Division Manager, Assistant Division 
Manager, District Manager, State Manager or Zone Manager, in the space below indicated under the word “Accepted”. 


Executed in triplicate this 20th day of Mareh. x | 5. 9 







Ww 4) Yours very truly, 
) 4 / 
nj f C44 h ie fay Af (Signed) Stet 
Mary’ A. “ (f- _ 
Recommended B / // ‘ 
Tile President 
Address 1425. ‘ord Ave., Balto. 2 Md. 
Street Town 
Telephone Number hs 9-7262 
ACCEPTED: 
THE TEXAS COMPANY 
By 
Title 
Date , 19. 
I es mu how Contract N 1 be mailed in duplicate to the Texas Company at the address shown on the reverse side hereof. 
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Mr. Roosevett. Mr. Hahn, do you feel you have lost any business 
because of the oil companies furnishing equipment to the automobile 
dealers and garages ? 

Mr. Haun. Mr. Chairman, I know as well as I am sitting here at 
this moment if a survey was made and especially in the Baltimore 
trading area I think today, with possibly the exception of a couple 
car dealers, you will find that every one of them is paying for their 
equipment on some kind of a plan with some oil company. 

Mr. Avery. A car dealer, Mr. Hahn ? 

Mr. Haun. Yes, sir; car dealers. I also carried in stock two shop 
lifts available for immediate delivery. I used to sell over, I would 
say, a 10-year period an average of 75 to 100 lifts a year that resulted 
from working with the car dealers and helping him to lay out his sho 
so that it could be operated most economically from a functiona 
standpoint and with equipment that, from my experience as an equip- 
ment engineer, would help him to make money. I used to sell com- 
pressors and I carried in stock five or six at all times up to 5 horse- 
power. I have not sold two air compressors in the last year and a 
half or two. 

Mr. Avery. Are you making the same allegation there, now, that 
the major oil companies would make available without cost air com- 
pressors to automobile dealers ? 

Mr. Hann. Sir, if you would like to borrow from major oil com- 
panies, if you have the room to store them, I think I could personally 
see that you would get 100 if you would buy some oil. 

Mr. Avery. Well, I really haven’t any great need for one. But 
what you are saying is this is just a sales promotion program on the 
part of the major companies, they are using these pieces of equipment 
as incentives to automobile dealers to write a petroleum contract with 
them ? 

Mr. Haun. Well, sir, I think I am qualified to make this statement. 
I do not know whether this is a direct answer. However, as a busi- 
nessman, operating a firm doing approximately a half million dollars 
a year, and having had a lot of experience in equipment, and also dis- 
tributing an oil which is manufactured on the west coast, I think I 
know a little about this business. The oil firm whose product we dis- 
tribute in the oil line does not even allow me a cash discount. And 
last year they even cut off paying half of my classified advertising 
in the telephone directory, which they formerly did. 

‘or gama pee That is Royal Triton Motor Oil you are talking 
about 4 

Mr. Haun. Yes, sir; manufactured by Union Oil Co. 

Now knowing what the margin of profit is in oil, and knowing but 
being unable to prove because I know the owners, I think practically 
every car dealer in the greater metropolitan Baltimore area, I do not 
think in some cases the gross profit that I would make on the amount 
of oil consumed by the car dealers would pay for the equipment that 
they got and in some cases, as I understand, where they pay for the 
equipment they got the installation free. If you take a dozen lifts at, 
take a round figure, $400 for installation, that is nearly $5,000. 

Mr. Avery. Then your answer would be “Yes,” this oil company is 


using these pieces of equipment as incentives to write a petroleum 
contract ? 
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Mr. Haun. Definitely, sir, but I am trying also to tell you that I 
do not see how they make out doing it. 

Mr. Avery. We do not have to worry about that particularly. If 
you have lost any business, that is what we are concerned about. 

Mr. Haun. I beg your pardon? 

Mr. Avery. The fact that you have lost the business, that is what 
we are concerned about. 

Mr. Haun. I have lost a lot of business, sir, and that is provable 

from the records which I have with me in way of dollar volume and 
yrofits. 
: Mr. Roosevetr. Mr. Hahn, let me go back for a minute. The 
people who have been able to get these deals from the oil companies 
are selling name brands. Do service station people or garage people 
who are selling nonbranded gasoline get the same deal to your 
knowledge? 

Mr. Haun. Let me see if I follow you correctly. A gasoline station 
of an unbranded type? 

Mr. Roosevett. Are they getting the same help from the oil com- 

any. 

Mr. Haun. Oh, yes, sir. I had a company that supplies an un- 
branded product call me last week, and they are not a national petro- 
leum firm, or not so recognized by this particular lift manufacturer, 
and he asked me what kind of deal I would make with them for six 
shop lifts, and I said the same deal I would make to the car dealer, 
$1,025 each. And the man’s reply was that I was high and mighty, 
and a few other adjectives. I said, “It is just this simple, if I cannot 
make a profit, I cannot stay in business.” 

Mr. Roosevett. So where is he going to get it? Where is he going 
to get his oil ? 

Mr. Haun. Well, I do not have the line exclusive in the city of 
Baltimore. There is a chain that has a number of outlets in Baltimore 
that I had refused to sell lifts at a discount and they merely went to 
New York and bought them. 

Mr. Roosevett. But they did not buy them from the oil company ? 

Mr. Haun. No, sir; they got them from some, I would presume, 
now, from some jobber. This is not an oil account, sir. This com- 
pany sells products other than oil—seat covers, mufflers, et cetera. 

Mr. Roosevett. I am only interested in the oil part. I am specific- 
ally interested in whether or not the unbranded oil station or gasoline 
station can get the same advantage that the branded station distributor 
can. Or, don’t you have any unbranded 

Mr. Haun. Oh, yes, sir; we have them. I do not think, sir, that 
some of these unbranded petroleum distributors qualify with some of 
the manufacturers as a national petroleum account. For instance, a 
particular brand lift, that I am thinking of at the moment, their price 
sheet reads right across the top “National Petroleum Account 
Prices”—to be a national petroleum account. They certainly have 
some yardstick. So I think it would depend on a number of factors 
that Iam not qualified to define. 

Mr. Roosrverr. I think that is probably right. 

Mr. Avery, do you have any further questions ? 

Mr. Avery. I don’t think so. 

Mr. Roosrvetr. Mr. Mitchell ? 
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Mr. MircHe.. No, sir. 

Mr. Roosevetr. Mr. Dalmas? 

Mr. Damas. It just occurred to me, Mr. Chairman, in this situation, 
suppose the unbranded dealer said to the major oil company “I will 
take 50,000 gallons of your stock or 100,000, or whatever it is, provided 
you put me in an oil lift.” 

What would happen? I mean a car lift. What would happen? 

Mr. Hann. Are you asking me that, sir? 

Mr. Datmas. Yes; what would happen? 

Mr. Haun. If I cannot get my price for the lift 

Mr. Datmas. I mean, if he asked the major oil supplier from whom 
he was buying unbranded gas, because if I understand it correctly the 
unbranded dealers get branded gas, but it is not branded as they get 
it—suppose he says “I will buy so much gasoline from you provided 
you put me ina lift here.” Would he get it? 

Mr. Haun. I think he would get the lift, sir. He would find some 
way to get it, and I think there are some companies that would sell 
him. 

Mr. Avery. I might just comment on that to this extent. It would 
depend a little upon what the condition of the market was at that 
time, wouldn’t it? 

Mr. Rooseveur. Mr. Hahn, I want to thank you because we think 
you have been most generous in giving your time, particularly under 
the circumstance, and we hope you will have a rapid recovery 

Mr. Haun. Thank you, sir. 

Mr. Roosrevertt. And continued good health, sir. 

Mr. Don F. Phillips will be our last witness this afternoon. 

Mr. Phillips, would you come forward, please ? 

Mr. Phillips, I believe you are with the Paul Automotive, Inc., of 
Lansing, Mich. Is that correct? 

Mr. Pures. That is right, sir. 

Mr. Roosrveur. Will you raise your right hand, please? Do you 
solemnly swear that the testimony that you are about to give before 
this committee will be the truth, the whole truth, and nothing but the 
truth, so help you God? 

Mr. Pues. I do. 








STATEMENT OF DON F. PHILLIPS, VICE PRESIDENT AND SALES 
MANAGER, PAUL AUTOMOTIVE, INC., LANSING, MICH. 


Mr. Roosrverr. Mr. Phillips, we are certainly happy to have you 
with us, sir, and perhaps I might suggest that you give your full name 
and address. 

However, before you do that, am I correct in believing you are presi- 
dent of the Michigan Automotive Wholesalers Association also? 

Mr. Pritires. A past president, sir. 

Mr. Roosrveir. Past president. And do you appear here as a 
representative of that association or in just your present capacity ? 

Mr. Puitures. On my behalf and as both. 

Mr. Roosrveir. Both. 

Suppose you proceed, Mr. Phillips, and identify yourself first. 

_Mr. Puitxivs. Well, for the sake of brevity, I would like to at this 
time offer my written statement for the record and simply call to the 
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committee’s attention a couple of, perhaps, different incidences of 
coercion. 

Mr. Roosevett. Is it your suggestion that your prepared statement 
be inserted in full at this point in the record? We are very happy 
to do so. 

Mr. Puiuies. Yes, sir. 

Mr. Roosevettr. Without objection it is so ordered. 

(The prepared statement of Mr. Don F. Phillips follows :) 


STATEMENT PREPARED FOR THE SELECT COMMITTEE ON SMALL BUSINESS 


My name is Don F. Phillips. I am presently self-employed as vice president 
and sales manager of Paul Automotive, Inc., a Michigan corporation, whose gen- 
eral offices are located at 207 North Larch Street, Lansing, Mich. 

This statement is given on behalf of this corporation as well as a representa- 
tive of the Michigan Automotive Wholesalers Association, which I have served 
as president. 

My connection with Paul Automotive began in February 1946. During the 
ensuing years my experience has encompassed all phases of automotive whole- 
saling, including management as well as outside sales. 

During the years which I have been associated with this business, I have be- 
come very much disturbed with the increasing influence and control exercised 
by petroleum companies and/or their agents and distributors over so-called inde- 
pendent service station operators. Evidences not only of this control but of ac- 
tual coercion are not difficult to find. 

Attached, please find a lease agreement which is used by a local oil distributor, 
the Cutler Oil Co. I direct your attention to article C in which the lessee agrees 
“that he will not sell, or offer for sale, on said premises any petroleum products, 
tires, batteries, accessories, or home appliances excepting such as are purchased 
by him through the first party.” 

I do not know whether the so-called major oil companies use lease agree- 
ments containing this clause or not. However, the threats and inferences used 
by the representatives would certainly infer that somewhere an agreement of 
this nature is in the background. Personal interviews, not only by my own 
salesmen but by myself as well, tend to bear out this conclusion. Below are 
listed some examples. The committee can perhaps realize the difficulty encoun- 
tered in getting notarized statements from specific individuals. However, the 
examples stated, I am sure, can be substantiated by contacting the individual 
involved. 

No. 1: During a recent Delco battery promotion, one of my salesmen sold a 
Gulf dealer a number of Delco batteries, together with a display rack. When 
these batteries were delivered, the Gulf TBA representative happened to be in 
the station. He informed my driver that these batteries were not to be deliv- 
ered to this station, that my driver must have made a mistake. They were, how- 
ever, left and signed for by the operator. Within 1 hour, the operator called me 
on the phone and explained to me that the company had told him that if he did 
not have the batteries out of his station within 24 hours that his rent would 
be doubled. He, of course, was asking permission to return them which we nat- 
urally granted him (Sharp’s Gulf Service). 

No. 2: Other Gulf Co.-owned dealer-operated stations have told me that mer- 
chandise such as spark plugs received from them by their distributor are coded, 
or marked, for easy identification. In this way the distributor is able to deter- 
mine whether the merchandise is that which was sold by them or by a compet- 
itor. If it is sold by a competitor, of course, the Gulf distributor informs the 
operator of the possible things which can or have happened to others under sim- 
ilar circumstances (Bob Fry’s Service). 

No. 3: The Shell Oil Co. in our area operates with similarly veiled threats. 
Should the operator fail to cooperate, deliveries for merchandise from which he 
has no other source become slow and delayed. Trucks break down, or are sent 
to the wrong location, or the quantities ordered are greatly reduced leaving the 
operator with far below normal stocks, consequently affecting his profit and in- 
come (Red’s Shell Service). 

No. 4: The Shell Oil Co. representatives also have a nice little habit of lining 
up an unruly operator by suggesting that one of the automotive wholesalers, 
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with whom he does much business, would be willing to paint his station, or re- 
pair his lubricating equipment, or put up new identification signs. 

No. 5: The Sun Oil Co. uses a more direct means of locking independent whole- 
salers out of their stations. They have a rebate program which applies to TBA 
items purchased by their stations. This is operated on a volume basis and 
while the actual rebate returned does not encompass such items as Champion 
spark plugs or Fram cartridges, the purchases of these items are used to ac- 
cumulate the total on which the rebate is based. The obvious implications of 
this system are that Sun representatives point out to their operators that there 
is much to be gained by buying only from Sun. This is particularly true in the 
last quarter of the year when the volume totals become important (Gorski's 
Sunoco). 

No. 6: Sun Oil Co. representatives also have a horrible aversion to having 
any product in the TBA line displayed which does not come from them. We 
have a number of these stations who either cannot handle such “foreign” 
merchandise or who must hide such items as Delco batteries in order to avoid 
the wrath and reprisals of the representatives (Gorski’s Sunoco). 

No. 7: Standard Oil, this past year or so, has insisted that a muffler and ex- 
haust system promotion sign bearing the name of the product, as well as addi- 
tional copy designed to help the dealer’s general business, be altered by painting 
out the name of the specific product. If this was not done, the dealer was told to 
return the sign (Frisch Standard Service, ete.). 

No. 8: Standard Oil also maintains extreme control over their operators by 
the use of individually labeled standard brand merchandise such as Atlas- 
Champion spark plugs. The Atlas package is somewhat different than that 
used by independent wholesalers. Obviously, when the Standard representa- 
tive sees a predominance of merchandise purchased from the independent whole- 
saler, his conversation is anything but complimentary to the operator (Erberle’s 
Standard Service). 

No. 9: Recently a Pure station changed operators and the Pure representative 
insisted that all merchandise not sold by them be returned to the wholesaler 
from whom it had been bought. Without such compliance the deal would not 
be consummated. The merchandise involved was both salable and popular, 
still the new operator could not buy it. The former operator was forced to 
“eat” it or was thrown on the mercy of his former independent suppliers. Either 
possibility could be rather costly. 

No. 10: A young Pure Oil operator in our territory has been doing an excel- 
lent job—even by his company’s own standards. His gallonage was high and his 
“backroom” work wes good. Suddenly without warning, he received a regis- 
tered letter informing him that effective 30 days from this day, his lease was 
eanceled. Numerous phone calls, plus intensive personal investigation revealed 
the reason for his cancellation had been occasioned by the desire of the com- 
pany to get more TBA business from him and to give the station to an operator 
who promised more volume. This young operator had been doing much of his 
TBA volume with independent wholesalers such as ourselves. When forced out 
of his operation, he was thrown on the mercy of the suppliers from whom he 
had bought nonoil company merchandise. Needless to say, he received 1,000 
percent cooperation—in the form of cash, not credit memorandums (Frank 
Maleangi). 

No. 11: A Mobil operator in our area was recently forced to close his opera- 
tion because he was doing too much mechanical work—a direct reflection on his 
TBA volume with the petroleum company. He was told to get out of this type 
of business or the company would cancel his lease. Not being easily intimidated, 
this dealer is now looking for a location (Frank VerPlank). 

No. 12: Speedway Petroleum likewise ruled their operators with an iron fist. 
They are particularly adamant when it comes to the display and merchandis- 
ing of merchandise not available from the parent company. Delco batteries were 
returned to us by any number of Speedway operators who were cajoled or 
threatened by the company (Trowbridge and Hoppy’s Speedway). 

Conditions vary from area to area. For example, in our territory, Gulf TBA 
is handled by a designated distributor, who buys from Gulf, and sells to Gulf 
operators. He is in every practical sense an independent distributor—with this 
one exception—he uses his association with Gulf oil to exert undue and un- 
reasonable pressure on Gulf operators. In most instances this pressure is ex- 
erted with the full knowledge and backing of Gulf Oil. 
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Sun Oil representatives in our area exert considerable amounts of pressure 
to increase and influence TBA purchases by their dealers. Threats of poor sta- 
tion maintenance, loss of leases and contracts and/or rebates are not at all un- 
common, though difficult to prove. 

A Texaco regional manager, a personal friends of mine, told me in a weak 
moment that his company’s procedure was to take an “unfriendly” dealer to 
the farthest corner of the station property, make the proper threats, then tell 
the operator that if the conversation were repeated that he (the Texaco repre- 
sentative) would swear that it had never taken place. 

A former local Pure Oil Co. representative, corroborated these same tactics 
so far as his own former company was concerned. 

The examples stated above are of much more value if they can be stated 
in terms of actual dollars and cents of business lost by independent distributors 
such as ourselves. Such figures are obviously hard to come by. It is safe 
to say, however, that the independent wholesalers in our area would enjoy a 
minimum of 25 percent in additional TBA volume were it not for the unfair, 
coercive tactics being practiced by the petroleum companies. 

It is to be hoped that the committee can realize the difficulty in obtaining 
statements from these operators concerning the coercive tactics of the petroleum 
companies. In most instances, those involved are individuals of comparatively 
small capital. In addition, they have invested in their so-called independent 
operation all of the capital which they can muster. To further complicate 
things, generally the poor operator has been forced to secure a company loan 
to add to his own investment in order that he can purchase the inventory 
and equipment required and still have a few dollars of operating capital. The 
mere thought of losing his own investment, coupled with the thought of owing 
the oil company a sum of money, is sufficient deterrent to prevent any real 
vehement criticism or condemnation of the petroleum company involved. One 
can appreciate this feeling of reluctance. However, it is my opinion that 
99 percent of the operators involved would speak freely if they were assured 
of anonymity and immunity from reprisals. 

As a matter of fact, the mere appearance here of myself, on behalf of my 
company and my colleagues could well lead to reprisals and loss of business 
to my own company. It is my sincere hope, however, that the good which 
can come from the work of this committee, will far outweigh any losses 
incurred by my organization. 

As previously stated, actual figures as to the loss of volume suffered by 
independent wholesalers due to such tactics described above, are difficult, if 
not impossible, to obtain. We know, and my fellow wholesalers will bear me 
out, that without the unfair, coercive tactics used by our petroleum company 
competitors that our TBA volume in service stations could be materially 
increased. 

I should like to reemphasize the fact that it is not necessarily the actual 
use of pressure that causes this loss of volume, but simply the possibility that 
it can be used which is so influential. 

I swear that the facts contained in this statement are true and factual, to 
the best of my Knowledge. 

Don F. PHILIIPs. 

Sworn before me this 28th day of November 1959. 

Rosert L. PHILLIPS. 


My commission expires May 8, 1960, Ingham County, Mich. 


Mr. Puiuiirs. I, with my statement, enclose a lease agreement which 
is used by a local oil distributor, the Cutler Oil Co. of Lansing, a 
Leonard distributor, and T direct your attention to article C. 

Mr. Roosrvetr. What kind of distributor? 

Mr. Pumuirs. Leonard. This is a Michigan company which I be- 
lieve has just been purchased by Sohio Oil Co. 

Mr. Rooseverr. I am going to hand you what we have purporting 
to be the lease. Would you identify it, and if so, we will then attach 
it to the record at this point. 

Mr. Puiutrs. Yes. 

(The document referred to is as follows:) 
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LEASE 


CUTLER OIL CO., INC. 


THIS AGREEMENT OF LEASE, Made this_________day of _—_______________ 29 ok 
by and between CUTLER OIL CO., INC., at Lansing, Michigan, hereinafter called the First Party, and___ 








hereinafter called the Second Party; WITNESSETH: __ ? 


That, in consideration of the covenants and agreements of the Second Party hereinafter set forth, said 
First Party hereby leases to said Second Party the following described premises, together with certain equip- 


ment and personal property, all of which is situate at__. . .._________§____es___Street, 
os a |. and State of Michigan, to-wit: 








which said equipment and personal property are now located on, or connected with, the premises herein leased, 
to be operated by said Second Party as a gasoline and oil service station from the ___________day 





of. . 19 Oh, ee gl ee 
and from month to month thereafter, it being a condition of this agreement of lease that either of the parties 
hereto shall have the right to terminate this agreement at any time upon the giving by either party to the 





other __.._—SE CCCs’ rrr notice of their intention 80 to do. 

The Second Party does hereby covenant and agree as follows: 

(a) To pay as rent for said premises the sum of — Dollars 
per month promptly on the___m...___day of every month during the period when this agreement shall 


be in effect; to pay for all water, electric current, taxes, heating expense or other utility service that may be 
levied or charged against the above described premises; 


(b) That he will take possession of the premises herein leased on the ee ace sen aia tga Oe 





oe ee . ae , and operate said service station thereon continuously as long as this 
lease is in effect; 


(c) That he will not sell or offer for sale on said premises any petroleum products, tires, batteries, acces- 
sories or home appliances except such as are purchased by him through the First Party ; a 

(d) That he will devote his time and best efforts to a promotion of the sale of the petroleum products 
marketed by and through First Party; 


(e) That he will replace at his own expense all equipment herein leased which may be broken, damaged 
or otherwise destroyed during the term of his occupancy or this agreement of lease and, at the expiration 
of his tenancy, will return to the First Party the premises herein described and the equipment thereon and 
listed herein in as good condition as when received, ordinary wear and use thereof excepted; 


(f) That he will indemnify and save harmless the First Party from all claims for damages, costs or other 


charges arising out of or by reason of the operation of said service station business on said premises during 
the term of this agreement. 


It is further mutually understood and agreed by and between the parties hereto that Second Party is not 
and shall not be regarded as an employee of First Party but shall be and is an independent contractor respon- 
sible to First Party only for the production of certain results} viz.: The operation of the service station herein 
described to dispense the petroleum products distributed and marketed by First Party; the said Second Party 
shail have complete charge of all operations and work fone in connection therewith, including the selection, 
hiring or dismissal of any employee whom he may see fit to hire or employ to assist him in the conduct of 
such operations or the performance of work necessary to a proper carrying on of such business; 






That the general operation and results obtained through the operation of such service station by Second 
Party shall be satisfactory to First Party who shall be the sole judge as to whether or not the operation and 
results obtained are satisfactory to him and Second Party agrees to operate such service station business 
either in person or by himself and others whom he may, in his discretion, see fit to employ. 


a 
4 
4 


— 
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The First. Party agrees that he will supply the Second Party with his requirements of petroleum products 
at his regular market price to dealers, payment for such products’ to be made by the Second Party in cash; 
Provided, that in the event First Party is prevented from making deliveries through interruption of transpor- 
tation facilities by reason of war conditions, or any other cause beyond his control, said First Party shall not be 
obligated to make delivery of the said products to Second Party. 


It being understood and agreed that if the Lessor is not the owner of the premises herein demised, 
then the within lease and the estate created thereby, are subject-to all the terms, provisions and conditions of 
the lease or other arrangement under which the Lessor occupies said premises, and if for any reason what- 
ever, either with or without the consent of the Lessor, Lessor’s tenancy is cancelled, surrendered or terminated, 
then the within lease shall automatically be terminated and cancelled as of such date, without any liability on 
the part of either party to the other. 

___It is further _understood end_agreed that these presents are executed upon the express condition that if 
the Second shall at any time fail or neglect to perform any or the cOVenaNts’or conditions herein recited 
on his part to be performed, then in such case it shall be lawful for First Party to re-enter into or upon said 
premises and to hold the same thenceforth as if this agreement of lease had not been made, without prejudice 
to any right of action or remedy which may otherwise be pursued in respect to any breach of the covenants 
herein contained. 


IN WITNESS WHEREOF, the parties hereto have caused this agreement to be executed the day and 
year first above written. 
CUTLER OIL CO., INC. 


By- a 
In the presence of: President 
First Party: LESSOR 


Second Party: LESSEE 


Mr. Puitiires. Article C of this lease states that the lessee agrees 
that “he will not sell, or offer for sale, on said premises any petroleum 
products, tires, batteries, accessories, or home appliances excepting 
such as are purchased by him through the first party.” 

Mr. Mrrcuexy. Mr. Phillips, in that lease is the first party listed as 
the Cutler Oil Co., Inc., of Lansing, Mich. ? 

Mr. Putuures. Yes, sir. ; 

Mr. Roosrvetr. Do you happen to know what oil products they were 
marketing at the time of this lease ? 

Mr. Puitutrs. Leonard. 

Mr. Roosrvetr. Under the brand name Leonard ? 

Mr. Puiuies. That is right, sir. 

Mr. Roosrvetr. Sold under the brand name Leonard? 

Mr. Putiutrs. Yes, sir. 

_ Mr. Rooseverr. Do you happen to know where this Leonard gaso- 
line was secured from ? 

Mr. Puiniirs. Where it was secured from ? 

Mr. Roosrvetr. Yes. 

Mr. Puiiirs. Alma, Mich., a Leonard refinery. 

Mr. Roosrverr. It is an independent refinery ? 

Mr. Puitutres. Yes, sir. ‘ 

I do not know at this time if this is necessarily typical of major oil 
company leases, but this is certainly one that we are confronted 
with. y 

Mr. Roosrvetr. I might add to the best of my knowledge I have 
never seen one before. ; 

_Mr. Puitiies. I would like also to point out in my statement case 
No. 1 regarding a Delco battery promotion, where we made a sale and 
delivery of Delco batteries to Gulf stations. As our deliverer was 
leaving the merchandise the Gulf supervisor and the Gulf authorized 
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TBA representative happened to be in the station and told our 
deliver not to leave the merchandise. Fortunately, he did. Shortly 
thereafter the operator called me and told me that he had been told 
that if he did not get these batteries out of the place within 24 
hours his rent would be automatically doubled. 

Mr. Rooseverr. Do you have the name in your affidavit of that 
dealer ? 

Mr. Putures. I do not have the name on that one, but I will be 
glad to get it for you. 

Mr. Roosrvetr. Would you secure it and supply it so it may be in- 
serted at that point. 

Mr. Puturres. I certainly will. 

Mr. Roosrvett. Thank you. 

(The information, when received, will be placed in the files of the 
committee :) 

Mr. Puiiuirs. Perhaps a better example would be a young opera- 
tor in our area who had been doing, even by his own company’s stand- 
ards, a very fine job. He had increased the gallonage considerably 
and his “backroom” work was good, and suddenly, without warning 
he received a registered letter informing him that effective 30 days 
from that date his lease was canceled. Naturally he made all kinds 
of efforts to find out why and could get no answer. He was a very 
popular operator. I—it was a neighborhood type of station—and 
his customers were concerned with the treatment. with which he had 
received and even went so far as to write, phone, and wire the Pure 
people saying that they would, in a ienen, wane the station if the 
operator was removed. He was removed, however. 

Mr. Roosrvett. May I ask you, Mr. Phillips, in this instance, are 


you reciting this as a matter as it was told to you by the individual 
named ? 


Mr. Puituies. Yes, sir. 

Mr. Roosevetr. Told to you by him? 

Mr. Puiuties. Yes, sir. This I will be glad to document for you. 

Mr. Rooseverr. Thank you. 

Mr. Pures. I might add that a Texaco regional manager, a very 
close personal friend of mine, in a discussion of coercion, and so forth, 
told me that they certainly did use pressure—his word—not mine and 
that his own personal method was to take an operator to the furthest 
corner of the property, give him the proper story and try and get him 
back in focus, and then tell him that if the operator ever repeated 
this conversation that he, meaning the Texas Co., would deny that 
it ever took place. 

_ Mr. Mrrcneti. Excuse me, Mr. Phillips. Are you in a position 
in which you would reveal the name of that Texaco manager, or 
would you rather not ? 

Mr. Puitires. He is out of the country right now. I would be 
glad to give you his name in confidence, but he has just been trans- 
ferred from, I do not know what the divisions of the Texaco Co. are, 
but he is now in the oversea corporation, whatever that might be. 

Mr. Mrrcnext. You say he told you in a weak moment that his 
company’s procedure was to do this? 

Mr. Puixiirs. In his district that is the way he operated. 
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Mr. Mrrcneti. Did you understand he meant it was the company 
policy all the way up, or just the policy on his level that he parti- 
cipated in ¢ 

Mr. Puitutes. I could not say that, sir. I know that is the way he 
did it. Whether that came from up above, or was simply his method 
of achieving the end, I could not answer. 

Mr. Roosevexr. Will you supply that in confidence to the commit- 
tee, however ? 

Mr. Puituiies. Yes, sir, I will. 

In our area Gulf with TBA items are distributed by so-called au- 
thorized Gulf distributors. And here is a very sneaky little way of 
keeping track of the purchases that his dealers make, simply by slip- 
ping a little piece of masking tape on the bottom of the boxes, which 
makes it very simple for them to come in and lift boxes and if there 
is tape there he knows he sold it. And if there is no tape, someone 
else got it and that, of course, is when the fun starts, when the boxes 
do not have the tape on the bottom. 

Mr. Roosrvetr. In other words, what you are saying is that this is 
an example of the method of checking to enforce their policy ¢ 

Mr. Puuuirs. That is right. Standard Oil in our territory forced 
Standard dealers to whom we had furnished a muffler promotion sign 
either on a cooperative cost basis or on a “no charge” basis, to take 
the product name off of this muffler promotional sign. Now this sign 
was not only promoting exhaust system replacements, but it was pro- 
moting tuneup and a couple of other related services to which the oil 
company had no particular objection, but they did not like us to have 
the name “Maremont” on the sign. Now if the dealer would not paint 
the Maremont off, or paint his own name on, which they suggested, he 
was told to send the sign back. 

Mr. Roosrevetr. Who paid for the installation of the sign? 

Mr. Puuurs. This sign required no installation, it was simply a 
curb type of sign. 

Mr. Roosevetr. Given to him by whom? 

Mr. Puitites. We gave it to them, or worked it out on a cost- sharing 
basis. We purchased them from the manufacturer and used it as a 
promotional item actually to help sell mufflers and tailpipes. If the 
man bought a certain amount of mufflers we gave it to him. If he 
bought a lesser amount we charged him a portion of the cost of the 
sign. And if he wanted simply to buy the sign, we would sell him 
the sign at our cost. 

Frankly, I feel I cannot add much more that has not already been 
said, many times. I cannot help going over this matter of reprisal. 
As a matter of fact, I am perhaps in a position to feel a bit of it my- 
self, being here today. But I certainly hope that what I have been 
able to add, plus what the other boys have added and said, will cer- 
tainly bring something that will straighten us all out, and we will be 
much further ahead in the future. 

Mr. Roosevett. Thank you, Mr. Phillips. I might add, if you 
feel that you have any evidence of reprisal, you should feel free to 
immediately contact the committee. 

Mr. Puiturrs. I certainly shall if I have any way at all of proving 
it. 
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Mr. Roosrvet. Well even if you do not have any way of proving 
it, if you have good, solid reason to believe that it is being exercised, 
let us know about it. 

Mr. Pumurs. Thank you, sir. 

Mr. Roosrvettr. Mr. Avery? 

Mr. Avery. Well, Mr. Phillips, I, unfortunately, was gone for a 
few minutes of your testimony. Did you submit for the record any 
recommendations as to what action the committee should take? 
think we have identified these practices—— 

Mr. Putiires. Oh, sir, I did not. 

Mr. Avery. Would you care to comment on that for 2 minutes. 

Mr. Prius. I can do it in less than that. I have not given it this 
much thought, frankly. I think divorcement would be a step in the 
right direction. It certainly will not be a panacea, and I do not think 
it should be offered in that light. 

Mr. Avery. You do not think it would be a panacea ? 

Mr. Puitrtes. It would help, but it certainly is not the end as far 
as [am concerned. I mean, this is not the epitome which we all hope 
some day we will reach. 

Mr. Avery. Well, if we took the major companies out of the TBA 
supply business, why it would pretty well remove them from these 
objectionable practices, wouldn’t it ? 

Mr. Puiruies. With regard to TBA, yes, sir, but not with regard 
to equipment, for example. 

Mr. Avery. Well, if they were removed from those TBA items, 
they would have a considerably less interest in equipment ? 

Mr. Puiriips. Certainly it would help, yes, sir. 

Mr. Avery. You would reduce their equipment interest down to 
a few machines for service. 

Mr. Prmurs. I certainaly would be in favor of it. It certainly 
would help. 

Mr. Avery. That is all, Mr. Chairman—unless you have any other 
suggestion besides the divorcement ? 

Mr. Puttiurps. Not at the moment, nor, sir. 

Mr. Roosrevert. Do you have enough contact with the individual 
dealer to be able to comment as to whether or not you feel, assuming 
for a minute there was now total divorcement proposed, working out 
some requirement that he be given the opportunity over a period of 
time to purchase under proper conditions his station so as to truly 
make him an independent businessman, do you feel you have know]l- 
edge as to whether or not this would be of a real incentive to get a 
better type of operator, better financed, and therefore cut down on 
the turnover which has been mentioned here several times and stability 
to that? 

Mr. Pruuies. I certainly do. 

Mr. Roosevert. It would help you, too, would it not ? 

Mr. Puiturrs. Absolutely. 

Mr. Roosrvetr. Because if you were dealing with a better financed 
station 

Mr. Putiutrs. Absolutely. 

Mr. Rooseverr. Individually, your business problems would be 
somewhat improved ? 

Mr. Pumuirs. There is a lot of monev to be made in the service sta- 
tion business if it is properly run and if the man is allowed to run it 
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as he would like to run it. But you cannot attract college graduates 
and that sort of people to work 18 to 20 hours a day for peanuts for a 
year, or a year and a half, with all of the swords hanging by threads 
over their heads. It is just not in the cards. 

Mr. Roosevetr. Am I wrong or right in feeling that one of the 
reasons that the companies are not concerned about the turnover type 
of individual that they get into this business, and that they have only 
enough stable dealers as kind of a guide stone along the line, is be- 
cause they go for a certain volume of business, and that they have 
other arrangements which give them certain other advantages, such 
as the rebate or the commission on TBA, so that today there is really 
no incentive for them to care very much whether there is a turnover 
in their business ? 

Mr. Puuuires. Certainly, I would get that impression, and that is 
my own personal feeling. T mean, they have, as you pointed out, key 
spots, key stations, that are large volume, and are oldtime operators. 
The rest are the frosting, what they can get out simply adds to the 
total. And if they would turn them once every 3 months, once every 
6 months, or once every 9 months, it does not seem to be of any concern 
other than if they cannot get them fast enough they have to either 
keep the station open themselves or close it. And this—they, of 
course, do not like to do. 

Mr. Roosrevett. Mr. Mitchell? 

Mr. Mircuetn. No questions, Mr. Chairman. 

Mr. Roosevett. Mr. Dalmas? 

Mr. Datmas. Mr. Chairman, I would just like to get one thing 
cleared up and that is, when you speak of equipment in a filling station, 
a man takes the lease for a filling station and I assume that the 
oil company lessor puts in the tanks, the pumps and all that sort of 
business. You do not mean that sort of equipment ? 

Mr. Pures. No, sir. 

Mr. Dautmas. What types of equipment go into a filling station 
which is a principal part of the building itself, which the oil com- 
pany would ordinarily put in, or which the lessee would have to put in? 

Mr. Pures. Well, it does not seem to be any particularly hard 
and fast rule. Some companies put in lifts, lubrication equipment, 
tire changers, compressors; and others w ill put in lifts and com- 
pressors and/or any combination thereof. So there is not any general 
pattern. It is, normally speaking, the heavy, large expensive type 
of equipment. 

Mr. Datmus. In other words, there is no particular standard as to 
what a lessee gets when he goes into a filling station? He might have 
to buy part of it himself? 

Mr. Putures. It depends on the oil company, that is right, sir. 

Mr. Roosevetr. Mr. Phillips, thank you very much. We certainly 
appreciate your presence and you were of very much help to the 
committee. 

Mr. Putiutrs. Thank you, sir. 

Mr. Hatreenny. Mr. Chairman, before you close, the committee 
may have noticed that our witnesses were from the East and Middle 
West. We did have some witnesses coming from the west coast, and 
I have with me here 

Mr. Roosrvetr. We count the witnesses from Texas as coming from 
the west at the request of Texas. 
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Mr. Haurrenny. Fine. To show the interest that is widespread in 
these malpractices in California I have seven sworn statements in- 
volving 13 service stations indicating the same pattern of coercion 
the committee has been hearing about is going on in California. They 
are hopeful in California that this committee will have a hearing out 
there. The 11 Western States are very anxious to have hearings, and 
if you do, if the committee decides to do so, Automotive Service In- 
dustry Association and the local State associations will be helpful in 
obtaining witnesses. They have stories they would like to tell you. 

But at this time we would like to offer in the record the seven affi- 
davits and attachments if it is satisfactory with the chairman ? 

Mr. Roosrvetr. Mr. Halfpenny, without objection the affidavits will 
be received and will be included in the record at this point. 

Mr. Hatreenny. All right, thank you. 

(The documents referred to follow :) 


AFFIDAVIT FROM AC AUTO PARTS, 16711 HAWTHORNE BOULEVARD, 
LAWNDALE, CALIF. 
STATE OF CALIFORNIA, 
County of Los Angeles, 88: 


Richard Gouin, being first duly sworn, deposes and says: 

(1) That his sales of batteries to the following service station(s) have re- 
duced notably or have totally declined because of the local TBA distributor’s 
oppressive and exclusive control of this market: 

Station: Al Senti Chevron Service. 
Address: 5230 Sepulveda. 

City: Torrance, Calif. 

Operated by: Al Senti. 

The sales of Delco batteries have stopped completely at Al Senti Chevron 
Dealer, 5230 Sepulveda, Torrance, Calif. (Al Senti, dealer). Why?, because a 
major oil company (Standard Oil Co. of California) is not satisfied with the sales 
of oil and gas. No, they want everything. This particular account was selling 
many Delco batteries, which his customers wanted and liked. So Standard Oil 
Co. of California, seeing this and knowing that their sales of their Atlas bat- 
teries were going down, decided to remedy this. They had their independent 
dealers pull out of their stations all other batteries except Atlas batteries or pay 
a 10 percent fine (over basic rent). So Al Senti Chevron Dealer is forced to 
Sell Atlas batteries or pay 10 percent of sales of other brand batteries. He does 
not have to rebate 10 percent of his Atlas battery sales. 

Station: Rocky’s Flying A Service. 
Address: 15109 Prairie Ave. 

City: Hawthorne, Calif. 

Operated by: Lee Rock. 

Lee Rock, the lessee at Rocky’s Flying A Service, 15109 Prairie Avenue, Haw- 
thorne, was forced by Tidewater Oil Co. to remove Delco batteries from his 
premises or lose his lease. 

Wade Johnson, lessee at Wade Johnson Chevron Service, 511 Torrance Boule- 
vard, Redondo Beach, Calif., was forced to remove Delco batteries from his prem- 
ises or lose his lease. Now operating as Wade Johnson Flying A at 3741 Pacific 
Coast Highway, Torrance, Calif. 

Charles Forsythe, lessee at Chuck’s Signal Service, 2200 West Redondo Beach 
Boulevard, Torrance, Calif., was forced by Signal Oil Co. TBA to remove Delco 
batteries from station grounds or endanger the loss of his lease. 

(2) That the following additional loss of business has been the direct result 
of the alleged coercive distribution practices of major oil company(s) : 

Tune-up business, break work, muffler work, etc., have come to a halt at Al 
Senti Chevron Service, 5230 Sepulveda Boulevard, Torrance, Calif., Al Senti, 
lessee, Standard Oil Co., lessor, because of a new lease. My account is afraid 
that with the manpower situation of wages plus 10 percent to Standard Oil Co. 
he will have a hard time making things meet. (Novy. 23, 1959.) Furthermore,. 
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Al Senti has canceled a $1,200 Allen tune-up equipment order, his reason being 
this new lease dated November 1, 1959. He was also going to buy a $1,354 
Ammeco brake drum machine, but like he told me, “Why should I, I will only 
give it to Standard Oil Co. in 10 percent bites. November 30, 1959. 

Thomas Spradling, lessee, at Tom’s Flying A, 2501 S. Crenshaw, Torrance, 
Calif. Lessor, Tidewater Oil Co. An order for an Ammco drum turning machine 
was canceled by Thomas Spradling, lessee, wanted to buy the machine from 
AC Auto Parts, Inc., 16711 S. Hawthorne Boulevard, Lawndale, Calif., but Tide- 
water Oil Co. said to him, “If you don’t buy the brake machine from us, you 
cannot run brake drum jobs on Tidewater Oil Co. credit cards. So, what can 
Tom do. He bought the machine from Tidewater Oil Co.’s TBA. September 
9, 1959. I, Richard Gouin, was present when Tidewater Oil’s representative 
made this statement to Thomas Spradling, about the brake machine. 

And further deponent saith not. 

RICHARD GOUIN. 

Subscribed and sworn before me this 2d day of December, A.D. 1959. 

[SEAL] . KAREN E. HocugE, 

Notary Public in and for said County and State. 

My commission expires July 22, 1961. 


AFFIDAVIT FrRoM A. C. AuTO Parts, 16711 HAWTHORNE BOULEVARD, 
LAWNDALE, CALIF. 
STATE OF CALIFORNIA 
County of Los Angeles, 88: 


William Cochrane, being first duly sworn, deposes and says: 

(1) That his sales of batteries to the following service station(s) have re- 
duced notably or have totally declined because of the local TBA distributor's 
oppressive and exclusive control of this market: 

Station : Al Senti Chevron Service. 
Address : 5230 Sepulveda Boulevard. 
City : Torrance, Calif. 

Operated by : Al Senti. 

(2) That the following additional loss of business has been the direct result 
of the alleged coercive distribution practices of major oil company(s) : 

An order of approximately $1,200 of Allen equipment was canceled on or 
about November 5, 1959 by Al W. Senti, lessee, at 5230 Sepulveda Boulevard, 
Torrance, Calif., lessor, Standard Oil Co. of California, because he feared he 
would have to give 10 percent of the purchase price to Standard Oil Co., and 
furthermore he had decided to curtail his tune-up business instead of expanding 
it because Standard Oil Co., presented him with his new lease. Al W. Senti 
returned (on or about Nov. 6, 1959) to AC Auto Parts, 16711 South Haw- 
thorne Boulevard, Lawndale, Calif., 16 Delco batteries because his district 
manager’s representative from Standard Oil Co. told him that not only would he 
have to pay 10 percent of his gross profit on any additional Delco batteries he 
purchased from us (AC Auto Parts) but that he would have to pay 10 percent 
of the potential profit on the 16 batteries (Delco) that he had in stock. He 
further told him (Mr. Al Senti) that all merchandise of brands other than Atlas 
or other trade names of the Standard Oil Co’s. would also be subject to this 10 
percent penalty. Mr. Al Senti stated on the 10th of November 1959, that he 
did not like the new lease, did not think it fair and was certain it would cut 
drastically into the only profitable portion of his business left to him since the 
Standard Oil Co. had narrowed his margin of profit in the last few years to 
only 4% cents per gallon on gasoline sales while at the same time admitting 
it cost them 9 cents a gallon to operate their own company operated stations. 

And further deponent saith not. 

WILLIAM P. COCHRANE, 
1209 Magnolia Avenue, Manhattan Beach, Calif. 
Subscribed and sworn before me this 2d day of December, A.D. 1959. 


[SEAL] A. J. THIBODEAU, 
Notary Public in and for the County of Los Angeles, State of California. 


My commission expires May 9, 1960. 
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AFFIDAVIT 
STATE OF CALIFORNIA 
County of Los Angeles, 8s: 

Crown Motor Rebuilding & Supply Co., being first duly sworn, deposes and 
says: 

(1) That his sales of batteries to the following service station have reduced 
notably or have totally declined because of the local TBA distributor’s oppres- 
sive and exclusive control of this market: 

Station: Parkway Service 
Address : 650 South Arroyo Parkway 
City : Pasadena 
Operated by : Lynn Swanson 
And further deponent saith not. 


CROWN Motor REBUILDING & SuPPLY Co., 
EK. S. SHETLE. 


Subscribed and sworn before me this 3d day of December A.D. 1959. 


[SEAL ] GLENN O. GRIFFIN, 
Notary Public in and for Said County and State. 
My commission expires April 13, 1960. 


AFFIDAVIT 
STATE OF CALIFORNIA 


County of San Luis Obispo, ss: 


Atkinson Motor Parts being first duly sworn, deposes and says: 
(1) That his sales of batteries to the following service stations have reduced 


notably or have totally declined because of the local TBA distributor’s oppres- 
sive and exclusive control of this market: 


Station: Richfield Service 
Address: 139 Traffic Way 
City: Arroyo Grande, Calif. 
Operated by: Don Shaffer 


Station: Bewley’s Chevron Service 
Address: 110 Traffic Way 
City: Arroyo Grande, Calif. 
Operated by: Bob Bewley 
(2) That his sales of Prestone (or other anti-freeze) to the following service 
station have reduced notably or have totally declined because of the local 
TBA distributor’s oppressive and exclusive control of this market: 
Station: Brennan Union Service 
Address: 220 Traffic Way ; also 823 Grand Avenue 
sity: Arroyo Grande, Calif. 
Operated by: Maury Brennan 
And further deponent saith not. 


ATKINSON Moror PARTS, 
W. M. ATKINSON. 


Subscribed and sworn before me this 25th day of November A.D. 1959. 
[SEAL] WILLIAM O’CONNOR, 

Notary Public in and for Said County and State. 
My commission expires March 12, 1962. 


AFFIDAVIT 
STATE OF CALIFORNIA, 


County of Alameda, ss: 


Automotive Center being first duly sworn, deposes and says: 

(1) That his sales of batteries to the following service stations have reduced 
notably or have totally declined because of the local TBA distributor’s oppres- 
sive and exclusive control of this market: 


— ene 
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Station: Bob Begley’s Associated Service 
Address : 15890 Foot Hill Boulevard. 
City: San Leandro, Calif. 

Operated by : Robert Begley. 


Station: Jim Dunn Mobile Service. 
Address: 19984 Meekland Avenue. 
City: Hayward, Calif. 

Operated by: Jim Dunn. 

(2) That the following additional loss of business has been the direct result 
of the alleged coercive distribution practices of major oil companies: John 
Welch Texaco, 202 Lewelling Boulevard, San Lorenzo. This station was a good 
account but now is forced to buy all items possible from Owin Crow, the Texaco 


TBA. This station once paid us $300 per month or more and has now dwindled 
to nothing. 


And further deponent saith not. 
Jos. C. ERMAN, Owner. 
Subscribed and sworn before me this 27th day of November A.D. 1959. 


[SEAL] LEON E. REcror, 
Notary Public in and for said county and State. 


(Following these letters are attachments to above affidavit of Auto- 
motive Center by Mr. Joseph C. Erman, owner :) 


AUTOMOTIVE CENTER, 
Hayward, Calif., December 4, 1959. 
CALIFORNIA AUTOMOTIVE WHOLESALER’S ASSOCIATION, 
Santa Barbara, Calif. 


GENTLEMEN: We are writing in answer to your letter of December 1 re- 
garding our affidavit in connection with John Welch Texaco Service. 

Mr. Welch has been in this location for only a few months. Prior to his going 
in, this station was owned by another person who paid us three to four hundred 
dollars a month. We did as we always do when a station changes hands; we 
took back some of the stock, exchanged some more merchandise and otherwise 
did everything to get Mr. Welch off to a good start. We might state here that 
we did not expect to get as much from Mr. Welch as we did his predecessor, 
but we thought he would probably run a hundred a month or so. 

In line with our thinking Mr. Welch started out the first month buying some 
$80 worth. Immediately thereafter he dwindled to almost nothing. Our sales- 


man, Wally Johnston questioned him, and he reported that “my TBA is pushing 
me.” 


Sincerely yours, 
JoE ERMAN, President. 


AUTOMOTIVE CENTER, 
Hayward, Calif., December 4, 1959. 
CALIFORNIA AUTOMOTIVE WHOLESALER’S ASSOCIATION, 
Santa Barbara, Calif. 


GENTLEMEN: We are writing in answer to your letter of December 1, 1959, re- 
lating to our affidavit in connection with James Dunn. 

Mr. Dunn has been a customer of ours for several years, carrying a line of 
our brakeshoes and parts, ignition parts, carburetor parts, and batteries. 

Mr. Dunn has attended two of our brake schools and several other schools 
when we have had refresher courses in carburetion. 

We first put our line of batteries in Jimmy Dunn’s place a couple of years 
ago. Things went along fine for a time, and suddenly we noticed that Dunn 
was letting his stock run down. Upon questioning he said money was a little 
tight and he didn’t want to stock too heavy at that time. Shortly thereafter 
the batteries ended up in the backroom instead of on display. I went in to see 
Jim on another matter one day and I pointedly asked him if his TBA was giv- 
ing him a bad time about the batteries, and he admitted it. We have said no 
more to him, but the Mobil batteries continue to be out in front on display 
and ours stay in the backroom. 

Sincerely yours, 
JOE ERMAN, President. 
52112—60—pt. 1 15 
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AUTOMOTIVE CENTER, 
Hayward, Calif., December 4, 1959. 
CALIFORNIA AUTOMOTIVE WHOLESALERS’ ASSOCIATION, 
Santa Barbara, Calif. 


GENTLEMEN : We are writing in answer to your letter of December 1, 1959, re- 
lating to our affidavit in connection with Bob Begley. 

Mr. Begley has been a customer of ours for about 5 years. During this time 
he has operated three service stations. The first he started during a period 
when he was just being retired from the U.S. Navy as a chief. This was a 
Texaco station. 

This station did not seem to have enough potential for Mr. Begley and he soon 
obtained another location from Texaco. 

During these periods he was sponsored by us as a student at the General 
Motors Training Center in the United Motors System classes. He also attended 
several carburetor schools and a brake school held here in our own place of 
business. 

Mr. Begley was a very good customer all of this time and carried a full line 
of our brake materials, ignition, and carburetor parts, and batteries, 

A short time ago, Mr. Begley was offered a Tidewater station which he felt 
would be more profitable for him, and so he changed. At the time he was chang- 
ing, there was no mention of any change in the battery line, but then he said 
something to me, very abruptly, like this: “I’ll have to send your batteries back, 
Joe, you know Tidewater won’t let us stock any other line but theirs.” Feel- 
ing we were up against something that we could not whip, we let him return 
them. 

Sincerely yours, 
JOE ERMAN, President. 


AFFIDAVIT 
STATE OF CALIFORNIA, 
County of Los Angeles, 88: 


Graveline Auto Parts being first duly sworn, deposes and Says: 

(1) That his sales of batteries to the following service stations have reduced 
notably or have totally declined because of the local TBA distributor’s oppressive 
and exclusive control of this market: 

Station: B. J. Wareham Union Service 
Address: 9460 Olympic Boulevard 
City: Beverly Hills, Calif. 

Operated by: B. J. Wareham 


Station: Joe Shiffer Richfield Service 
Address : 401 South Doheny Drive 
City: Beverly Hills Calif. 
Operated by : Joe Shiffer 

And further deponent saith not. 


GrorGE W. GRAVELINE, President. 
Subscribed and sworn before me this 27th day of November, A.D. 1959. 


Dotty D. HoLLANnpeEr. 
Notary Public in and for Said County and State. 
My commission expires October 1, 1963. 


AFFIDAVIT 
STATE OF CALIFORNIA. 


County of Alameda, ss: 


Benjamin R. Draper being first duly sworn, deposes and says: That the fol- 
lowing loss of business has been the direct result of the alleged coercive distribu- 
tion practice of a major oil company: That on January 12, 1959, Malcolm 
Setbacken, salesman for the Ben Draper’s Automotive Parts Co., in company 
with Gerald C. Midditon, area sales representative for FE. I. du Pont Nemours & 


Co., called upon Ralph Santos, d.b.a. Haymont Texaco Service, 26699 Mission 
Boulevard, Hayward, Calif. 


in 
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Mr. Setbacken, my salesman, thereupon took an order from Mr. Ralph Santos 
in the amount of $86.66 covering eight items-of Du Pont merchandise on my 
invoice No. 12141. 

The ordered merchandise was delivered the same day, January 12, 1959, per- 
sonally received and signed for by Mr. Ralph Santos. Shortly after the delivery 
and receipt of the merchandise by Mr. Ralph Santos, Mr. Santos called me on the 
telephone and pleaded with me to take the merchandise back. I contacted my 
salesman, Malcolm Setbacken, and directed him to immediately check with Mr. 
Santos and determine the difficulty. Mr. Santos informed my salesman that the 
Texaco Co. TBA dealer, Owen Croll, was in, saw the merchandise, and strenu- 
ously objected to Mr. Santos buying from me. My salesman left without the 
merchandise to acquaint me with the facts before taking any action on the return 
of the merchandise. The next day the Texaco Co. area supervisor visited with 
Mr. Ralph Santos at his place of business and immediately thereafter I was 
ordered by Mr. Santos to remove the merchandise from his establishment. He 
said he was sorry to do this but the pressure was just too great and then he 
explained to me about the visit of the Texaco Co. area supervisor and that that 
was the action he had to take as a result of the visit. 

After the visit by the Texaco Co. area supervisor to Mr. Ralph Santos, and 
after the pickup and return of the merchandise to me, Mr. Santos placed an iden- 
tical order with Owen Croll, the Texaco Co. TBA dealer. 

Since this incident my firm has been unable to make any sales to the Haymont 
Texaco Service although my salesman has called on Mr. Ralph Santos on 
humerous times in attempts to do business that could be of mutual benefit. 


BENJAMIN R. DRAPER, 
Doing Business as Ben Draper’s Automotive Parts Co., Hayward, Calif. 


Subseribed and sworn before me this 2d day of December, A.D. 1959. 


[SEAL] R. J. SHIELL, 
Notary Public in and for Said County and State. 


STATEMENT OF J. AUSTIN LATIMER, COUNSEL, AUTOMOTIVE 
SERVICE INDUSTRY ASSOCIATION—Resumed 


Mr. Latrmer. Mr. Chairman, I have been sworn. My name is 
J. Austin Latimer, I am the Washington legal counsel for the Auto- 
motive Service Industry Association. 

It was an interesting discussion that Mr. Avery and all of you 
joined in this afternoon on the question of what type of ownershi 
can the independent service station operator obtain from the oil 
company. The thought occurred to me, and it is based partly on 
the 8 years I’ve spent in the Post Office Department, those pleasant 
years that you and I recall so well, and then subsequently as chief 
clerk and counsel of the Post Office and Civil Service Committee 
of the Senate. During those 8 years there was a very heavy post 
office building program, and then the war came on and we were a 
number of years without any new buildings whatever. 

During the period—I’m referring to the years 1949-53—Congress- 
man Avery will probably remember this legislation—we passed the 
lease-purchase plan on which is still operating with some variations 
from time to time, some amendments, in which the Government itself 
acquired buildings on an amortization plan. And, of course, we 
know that most of the homes in the country, large and small, are 
acquired, generally speaking, on that plan. 

My thought is it is perfectly proper for it to be written into the 
legislation whereby these operators might acquire the service sta- 
tions from the oil companies, or from the original owner if it is 
still owned by a third party, after a reasonable probation period on 
an amortization plan. It will serve two good purposes. It would, 
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of course, work into an absolutely independent operator. Also, each 
year he would have an increased equity in the business. I think 
that would be a very fine thing. It might possibly make unneces- 
sary—and I am not arguing for enforcement all the way—absolute 
divorcement. I just say it might be the thing he would use as a 
substitution for an absolute divorcement law, but a divorcement, even 
under this plan, from TBA. If I have not made myself clear—I 
will be glad to answer any questions on this point. 

Mr. Roosevetr. I think you most certainly have, and I think it 
is a matter which the committee and its staff will want to give con- 
siderable attention to. My suggestion is going to be that if you 
and Mr. Halfpenny come or anyone else cares to do so, will give 
some thought as to specific language, it would be most helpful to 
the committee if you could submit it in suggestion form, And I 
even think we will go so far as to ask some of the major oil com- 

anies, when we have reduced it to definitive language, to forward 
it to their counsel and ask them for comment, such comment as they 
wish to make on such a proposal. 

Mr, Latrmer. And naturally I had not time to discuss it with Mr. 
Halfpenny or Mr. Melvin, so the idea is really my own at the present 
time. But I hope I can assist them in working it out. 

May I thank you, Mr. Chairman, and all members of the committee. 

Mr. Roosevett. We thank you, Mr. Latimer, and we are always 
happy to hear from you for many, many reasons. 

Mr. Latrmer. Thank you very much. 

Mr. Roosrvett. The committee will meet tomorrow at 9:30 at which 
time it will consider some oral and visual testimony to document a 
specific instance of some of the practices referred to in testimony dur- 
ing the past few days. The committee then will proceed to hear some 
witnesses from the retail dealer level, and upon conclusion of hearing 
this testimony, the committee will close this phase of its proceedings. 

The Chair on behalf of the committee would like to make the an- 
nouncement that we are fully aware of the fact that there have been 
many points raised here which other parties, particularly the oil com- 
panies, may well want to rebut or comment on, and we can assure them 
the full opportunity to do so will be given at the earliest possible 
time after the Congress reconvenes. 

Mr. Avery. While the record is still open. 

Mr. Roosrvett. And while the record, of course, is still open. And 
we reserve, as a committee, the right to call back some of the people 
who have testified, or perhaps such others as may wish to testify, 
concerning further testimony before the committee. 

There being no further immediate business, the committee will 
recess until 9:30 tomorrow morning. 

(Whereupon, at 4:55 p.m., the committee adjourned, to reconvene 
at 9:30 a.m., Friday, December 11, 1959.) 
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FRIDAY, DECEMBER 11, 1959 


House or REPRESENTATIVES. 
SuncoMMITreR No. 5 on DisrrrputTion PRrospiems 
OF THE SeLecr Commitrree To Conpuctr A Srupy AND 
INVESTIGATION OF THE PROBLEMS OF SMALL BUSINEsS, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 9:50 a.m., in room 429, 
House Office Building, Hon. James Roosevelt (chairman of the sub- 
committee) presiding. 

Present: Representatives Roosevelt (presiding) and Avery. 

Also present: Bryan H. Jaques, staff director; Richard L. Mitchell, 
counsel for Subcommittee No. 5; Justinus Gould, assistant counsel : 
and Victor P. Dalmas, adviser to minority members; Marie M. Stewart, 
clerk. 

Mr. Roosrvetr. The committee will be in order. 

The first witness before this committee this morning is Mr. F. H. 
Thompson, the operator of a Sinclair station at 1193 Lee Street SW., 
Atlanta, Ga. 

Will you please raise your right hand, Mr. Thompson. 

Do you solemnly swear the testimony you are about to present to 
this committee shall be the truth, the whole truth, and nothing but the 
truth, so help you God ? 

Mr. Trrompson. I do. 


TESTIMONY OF F. H. THOMPSON, ATLANTA, GA., ACCOMPANIED 
BY WILLIAM D. SNOW, GENERAL COUNSEL, NATIONAL CONGRESS 
OF PETROLEUM RETAILERS 


Mr. Roosrvetr. Mr. Thompson, may I preface your testimony by 
repeating again what has been already said in these hearings, that 
this committee is very cognizant of its responsibility, particularly 
when we subpena witnesses, as we have you, that you are entitled to the 
full protection of this committee, and ‘the full protection of the law, 
which is very explicit as to any intimidation or any reprisal of any 
kind against witnesses who appear before this committee as a congres- 
sional committee. 

I want to assure you on the part of Mr. Avery, as well as myself, 
that this will be fully invoked in your instance. 

Mr. Tuomrson. Thank you, sir. 

Mr. Roosrvetr. As well as, of course, anyone else who appears be- 
fore the committee. 

Mr. Thompson, I understand you have a prepared statement ? 

Mr. Tuompson. Yes, sir; I do. 

223 
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Mr. Roosevetr. If you would proceed at this time the committee 
will be glad to hear you. 

Mr. Tuomeson. All right. 

Mr. Chairman, and members of the committee, my name is F. H. 
Thompson. My home is in Atlanta, Ga. I have operated a service 
station business for approximately 12 years selling Sinclair products. 

My statement deals with my personal experience in a situation in- 
volving TBA pressure on me as a retailer in connection with renewal 
of my Jease. When this situation arose in August, I was particularly 
disturbed by it. In an effort to get some help on this problem, I ap- 
pealed to our trade assoc lation, the Georgia Association of Petroleum 
Retailers. The Georgia association consulted our national association, 
the National Congress of Petroleum Retailers, and after definite evi- 
dence of the pressure involved was collected, I am advised that NCPR 
asked this subcommittee for help. I am appearing here today under 
subpena and have asked Mr. William D. Snow, the general counsel 
for our national trade association, to appear with me. 

Mr. Roosrvetr. Mr. Snow, for the record, you are present ? 

Mr. Snow. Yes. 

Mr. Roosevett. I believe the reporter has identified you. 

Mr. Snow. Yes. 

Mr. Roosrver. I will not swear you as I understand at this point 
you do not intend to offer testimony, but merely to advise your client ? 

Mr. Snow. That is right. 

Mr. Tuomrson. The pressure to which I was subjected violated 
the principles which Sinclair has stated that they believe in that deal- 
ers should not be pushed around, and it disturbed me greatly because 
I have done my very best to be an effective dealer for Sinclair Re- 
fining Co. and some of my best friends are employees of this company 
in various jobs in the Atlanta area. 

Believing that it is necessary to face the facts about. such practices 
in order to have them corrected for the protection of all concerned, I 
made arrangements to record the conversations between myself and 
the Sinclair salesman so as to make an accurate record of the real and 
true facts and take a motion picture which would show what was 
occurring. 

At this time I wish to identify the film which is about to be pre- 
sented as having been made at my station at 1193 Lee Street, South- 
west Atlanta, Ga., under my direction. I observed the making of this 
film. It was made from a car which I was servicing with gasoline in 
my driveway. 

Talso wish to identify the tape of the conversation made at ~ time 
in my station. The full tapes are here and can be played. I also 
wish to identify the tape which will be played as containing direct 
transcripts from the original tape. This tape records conversation 
between myself and the Sinclair sales representative was was assigned 
to my station; namely, Mr. Tom Lampkin, and the film shows Mr. 
Lampkin at my station. 

I have no animosity or hostility toward any individual in this mat- 
ter. I do not want the salesman to lose his job or to be hurt. But I 
do want what is wrong about this situation to come out in order 
that right actions can be taken for the benefit of dealers generally 
and in the interests of better oil company policy toward their dealers. 
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In the past there have been many dealers who have had complaints 
of this type against various companies and there has so often been a 
question as to what really happened because statements by the dealers 
were contradicted by company representatives. In this case I think 
it will be helpful to Sinclair Refining Co. and to the committee to 
know exactly what was said, and it is for this reason that I have taken 
the pains to record it so that it will be right. When bad practices oc- 
cur, it is not a question of who is at fault, and I do not cast blame 
here on the particular salesman or any particular official. I have 
made this record not to hurt any petes —but to help get the facts 
straight and thus bring about more independence for service station 
operators as a matter of company policy. 

Very often companies do not know what goes on in the field 
and sometimes I am sure salesmen feel themselves obligated to carry 
out orders in ways which are not proper. At the same time, I am 
sure many salesmen get the blame for things when they are only 
carrying out orders. The main point, I believe, is that practices of 
this type are wrong, that they are bad for dealers, bad for the men 
who carry them out, bad for the companies, and we should get the 
record straight and help suppliers change these bad practices. 

In the long run, there is nobody so important to the supplier as a 
good dealer. I have tried my hardest and best to be a good and loyal 
retailer of Sinclair products, and by the same token I believe my ef- 
forts as an independent small businessman should be respected. 

We sincerely believe that companies such as Sinclair can do a 
better job of selling their products to their dealers based on coopera- 
tion, respect for the dealers’ independence and competitive prices— 
rather than coercion or intimidation and pushing dealers around. 
Thank you. 

Mr. Roosevetr. Thank you for your statement, Mr. Thompson. 

Now, just so that I am completely clear on this matter, you have 
recorded and filmed the incident which you have described, and 
you have brought the recordings and the film with you, and they 
have been turned over to the committee, is that correct ? 

Mr. THompson. They have; yes, sir. 

Mr. Roosevetr. And it took place approximately August 28, or 
thereabouts, within a day or so? 

Mr. THompson. It was within the week of August 23, I believe. 

Mr. Roosevetr. Within the week of August 23, 1959? 

Mr. THompson. 1959. 

Mr. Snow. That is correct. 

Mr. Rooseveitr. Mr. Thompson. The tape, the pertinent parts of 
which have been taken from the total tape which, I believe, you 
presented to the committee, has been loaded on the tape recorder, 
and it will now be played for the record, and I want you to listen very 
carefully to it, because I will ask you after it is finished whether you 
can identify this as the conversation which took place and which you 
had recorded. 

Mr. THompson. Yes. 

Mr. Avery. Have you concluded, Mr. Chairman ? 

Mr. Roosevett. Yes. 

Mr. Avery. Mr. Thompson, I am Congressman Avery. I belong 
over there and I thought we were going to have this tape played first. 
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I wanted you to know to whom you were addressing yourself in reply- 
ing to my questions. 

Mr. THompson. Yes, sir. 

Mr. Avery. Before the tape is shown, I would like to know a little 
bit about the circumstances under which it was made. 

Mr. TuHompson. Yes. 

Mr. Avery. I know nothing about it here except what I read from 
what was presented to me this morning. We have a copy of the state- 
ment which was just read, and I presume this is a transcript from 
the tape that we are about to hear? 

Mr. THomeson. It is; yes, sir. 

Mr. Avery. Now, from what I have been able to learn, and the im- 
pression I have received from what short time I have had to direct my 
attention to my transcript, it would appear that this conversation 
you had with the salesman was one of a series of conversations that 
you had with him regarding the merchandising of Sinclair products 
at your station ? 

Mr. Tuompson. That is correct; yes, sir. 


Mr. Avery. And you just replied to our chairman that this was 
about or sometime during the week of August 23, is that correct ? 

Mr. Tompson. Yes, sir; that is correct. 

Mr. Avery. How long previous to that time did you feel yourself 
under pressure from the Sinclair Oil Co? 

Mr. Tuompson. Well, the whole thing happened within a week. 

On Monday of the week of August 23, the salesman came to my sta- 
tion about noontime and told me that I had some Goodyear batteries 
in my stock which—Goodyear is Sinclair’s brand—that I had some 
Goodyear batteries in my stock that did not come from Sinclair’s 
source, and his boss told him to come out there and tell me I would 
have to remove these batteries, either send them back or do away 
with them some way. 

Mr. Avery. I do not want to spoil the presentation of your tape 
now. I just want the circumstances leading up to it. 

Until that time you had felt that you were under no coercion or 
pressure or persuasive suggestions, shall we say, from the company ? 

Mr. Tompson. That is correct. 

Mr. Avery. As far as the items of merchandise that you had on 
display and for sale at your place of business? 

Mr. Trompson. That is correct. 

Mr. Avery. That is right? 

Mr. Trrompson. Yes, sir. 

Mr. Avery. Now, during the week of August 23, at which time this 
transcript was made, the salesman had been at your place of business 
several times? 

Mr. Tompson. Yes, sir. 

Mr. Avery. And you had had a continuing conversation about this 
particular controversy ? 

Mr. Tuompson. Yes, sir. 

Mr. Avery. And it was your thinking that since he had been 
there several times and would probably come back again that it would 
be in the best interests for your business to have some evidence of the 
conversation. Therefore, you had arranged to make this transcrip- 
tion. Is that correct? 

Mr. THompson. That is correct. 
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Mr. Avery. That was all I wanted. Thank you, Mr. Thompson. 

Mr. Roosrverr. If the technician is here, he will now play the 
recording and I will ask for complete quiet. Turn it up as loud as 
you can so that as many people can hear it as possible. 

(The tape was played on the recording machine and following is 
a transcript of the conversation which had been taken from the tape 
by Leone M. Vialpando, reporter, and submitted to the subcommittee 
by Mr. Thompson for guidance in listening to the tape :) 


Transcript of the conversation between Mr. F. H. Thompson, F. H. Thompson 
Service Station, 1193 Lee Street SW., Atlanta, Ga., and Sinclair sales representa- 
tive, during week of August 23, 1959, as presented to the subcommittee by tape 
recording. 

Mr. THompson. You mean to tell me that I have to have this merchandise 
moved by Monday or I don’t get no lease and you ain’t got no job? 

SALESMAN. You’re right. They had every right to send a cancellation of that 
lease out 80 days in advance. 

Mr. THompson. If I don’t move this merchandise, they'll cancel my lease? 

SALESMAN. They don’t need a reason for canceling your lease. 

Mr. THompson. They don’t need no reason to cancel my lease? 

SALESMAN. All it says in there is that all they have to do is give 30 days’ notice, 
or you give them 30 days’ notice. 

All they want you to do is carry a complete line of Sinclair products. 

Mr. THompson. Well, don’t I have a complete line of Sinclair products? What 
is it I don’t have? Tell me what they are. 

SALESMAN. Right now I have an order in my pocket for them. 

Mr. THompson. Isn’t that just as good as having them? 

(Unintelligible portion of tape followed. ) 

Mr. THoMpson. Well, I can’t put it on the shelves until you-all deliver it. 

SALESMAN. Let’s look at it this way: You certainly wouldn’t put a Gulf pump 
out there, or a Standard pump? 

Mr. THomMpson. No. 

SALESMAN. That right there (indicating) is in direct competition. 

Mr. THOMPSON. You mean Wynn’s Oil is in direct competition with—— 

SALESMAN. With Upper Cylinder. Upper Cylinder is the same thing. 

Mr. THompson. Now, all right. Suppose a man comes by here and says, “I 
want some Wynn’s Oil” and I say, “I don’t have no Wynn’s Oil, but I got some 
Upper Lube,” and he says, “Well, I don’t want Upper Lube.” What do I do now? 
Now what am I going to do? 

(Answer on the tape was inaudible.) 

Mr. THompson. You're just telling me to get it off my shelf. 

( Unintelligible portion of tape followed. ) 

SALESMAN. Now, look. Let’s just stop and think. How many things up there 
are really competitive? 

Mr. THompPpson. Wynn’s Oil, Valve Clean, Pyrol, and that Casite, and * * * 
stuff that I got? 

SALESMAN. Now, look 

(Unintelligible portion of tape followed. ) 

Mr. TuHompson. Don’t put no Wynn’s oil out front? Why does all these other 
Sinclair stations have it out? 

SALESMAN. They ain’t going to have it long because I’m getting it off the front 
just as hard and fast as I can do it. I don’t expect you, F. H., to miss a sale 
on anything. I don’t want you to. That’s what you’re in business for—to 
make money. 

* * * + * o * 


Mr. Tuompson. If I can buy—what don’t make sense to me, if I can buy a 
Goodyear tire from Jim Edwards for $10 and Gordy Tire wants me to buy it 
from them for $10.50, I’m still supposed to buy it from Gordy? 

SALESMAN. That’s right. 

Mr. THompson. Is that right? Well, I’ll tell you. I'll be frank with you. 
I just don’t think it’s right. Now, on the gas, oil, and greases, I can see it; 
but I don’t think they should be able to come out here and tell me what I can 
handle other than their gas, oil, and greases. 

SALESMAN. The other stuff is as much Sinclair as the gas, oil, and greases. 
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Mr. THompson. And it says in my contract that I can’t handle this other 
merchandise? I can’t buy it from 

SALESMAN. In roundabout words; yes. 

Mr. Tuompson. Then I can’t buy from anybody? 

SALESMAN. In roundabout words; yes. I’m not saying you can’t buy, F. H. 
but 

(Unintelligible portion of tape followed.) 

~ - * * * ” a 


SALESMAN. Now, there’s no sense in signing the thing [indicating lease] until 
we come to some agreement on the thing. It’s stupid. It would be futile, 
because you wouldn’t be doing a darn thing but wasting your time. You might 
as well be starting your new business. You might as well gu somewhere else 
and start a new business. 

Mr. THompson. What do you mean, I’d be wasting my time? You mean they’d 
get me out? 

SALESMAN. Probably would; yes. 

Mr. THompson. Here’s what I can’t understand, I’ve been out here about 
15 years and for 15 years Mr. Brooks was the man who come across the street 
when I had a Sinclair station (sic). He come over there and asked me to 
come over here and says, “We'll give you $150 a month rent and we won’t raise 
it.’ It would be $150 as long as he was there. And I got ready to buy some- 
thing and as long as Mr. Clark was there, as long as they were both there, 
when I got ready to buy something, I bought it, whether it come from Gordy’s 
Tire Co. or Jim Edwards or B. F. Goodrich or Firestone, and nobody ever opened 
their mouth to me until right now and why is it I’ve got to change now? Why 
is it we have got all this big change now, just tell me that? 

SALESMAN. I don’t know, F. H. 

Mr. THomMpson. Well, whose idea is it to make all these changes? 

SALESMAN. To be honest with you, it’s not Kuhlman’s idea. 

Mr. THompsoN. It’s not his idea? Well, whose idea is it? Well, he’s the man 
who tells you. 

SALESMAN. The branch manager ain’t nothing. You know that. He don’t 
make any policies. He just carries out policies. He sees that I carry them out. 
If I don’t carry them out, there’s no need of me working. 

Mr. Tuompson. That Monday morning you come out and talked to me, what 
did you tell me? 

SALESMAN. He said for you to move all this competitive merchandise out of 
this station and that covers the whole thing. 

Mr. THompson. If I don’t doit, what? 

SALESMAN. Come Monday—— 

Mr. THompson. Tuesday morning. 

SALESMAN. Tuesday morning—unless there was a verbal agreement met—— 


* * * * * * * 








Mr. THompson. You mean before you’re getting to let me sign a lease, I got 
to say that I’m not going to put Wynn’s Friction Proofing oil on my shelf? 

SALESMAN. Yes, sir. 

Mr. THompson. That’s what I got to do? What else have I got to do now 
before I sign a lease? 

SALESMAN. That’s all I’m asking you to do. 

Mr. THompson. You mean you’re not asking me about any of this other mer- 
chandise? 

SALESMAN. Yes, sir; competitive merchandise, anything that’s competitive. 

Mr. THomMpson. What do I have here that is competitive? 

SALESMAN. That right there [indicating]. 

Mr. THompson. What’s that? Car Skin? 

(Unintelligible portion of tape followed.) 

Mr. THompson. How about Caseite and this other stuff? Are we going to 
leave a blank space in the shelves here and put that stuff in the backroom? 

(Answer is unintelligible. ) 

Mr. THompson. Caseite, Wynn’s, and Bardahl, but how about Pyrol? How 
on CD-2? CD-2 is a motor oil additive. Sinclair does not have a motor oil 
a ve. 

(Salesman then pointed to Dupont MOA.) 

Mr. THompson. That MOA doesn’t have “Sinclair” on it anywhere. 

SALESMAN. Yes, but it looks pretty. 
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Mr. THompson. I don’t say it doesn’t look pretty, but you could put some 
other stuff up here that looks pretty. All that stuff you put in the backroom 
looks pretty to me. 

SALESMAN. Now let me ask you one question: Does Wynn’s Friction Proofing 
come out here and paint your building for you? 

Mr. THompson. No; I don’t buy gas and oil from Wynn’s Friction Proofing. 

SALESMAN. Right. 

Mr. THompson. And I don’t pay Wynn’s Friction Proofing Oil $275 a month 
rent, either. 

SALESMAN. No, but they come in here and take your space. 

Mr. THompson. The only reason I got it on there, Tom, is that people want it. 
They demand it. 


* * * * * * * 


Mr. THompson. I mean that’s the way you feel about it? If I don’t do that, 
I don’t get to sign a lease? 

SALESMAN. That’s the way it’s put to me. 

Mr. THOMPSON. Well, that’s just like holding a hammer over my head. You 
know what I mean. 

SALESMAN. That’s what they said to me and that’s it so far as I’m concerned. 

Mr. THompson. The man said if there was any Wynn’s Friction Proofing oil 
out here, not to let me sign my lease? 

SALESMAN. Any competitive products. 

Mr. THompson. Any competitive products? Well, we got everything here I 
can handle but we got a little space left. I don’t know what I’m going to put 
in here. You mean it will be all right to handle flashlight batteries They ain’t 
going to make me move this eandy, sandwiches, and stuff like that? 

SALESMAN. They didn’t say anything about that. 

Mr. THompson. How about my cash register? Can I still keep my cash 
register? 

* = & s & 7 - 


Mr. THOMPSON. I guess we all live and learn. For 15 years I ain’t never had 
nothing like this shoved down my throat and if this ain’t shoving it down your 
throat, with a damn hammer over your head, I wish somebody would tell me 
what it is. You say, “Either you do this or we don’t issue you no lease.” That’s 
just shoving it down your throat. In other words, if I went ahead and done 
what I wanted to this year, next year I wouldn’t get a lease signed. Man, I’m 
going to tell you, it just makes me sick to think for 15 years I’ve been out here 
working my damn head off, and if I ain’t made some money for Sinclair, they 
ought te have kicked me out a long time ago; and if I hadn’t made money for 
myself, I'd have been out a long time ago. Things were going along good, and 
all of a sudden you come along and tell us we got to make all these changes. 

How about giving me a 3-year lease, where we won’t have to go over with this 
next year? 

SALESMAN. We won’t have to go through with this next year. 

Mr. THompson. What do you mean, we don’t have to go through with it this 
next year? 

SALESMAN. You’ll either doit or you won't. 

Mr. THompson. I'll either do it or if I don’t do it, I won’t get a lease? 

SALESMAN (laughing). That’s right. If you do what you agreed to do, what 
we ask you to, we'll sign your new lease; but if you default during the year—— 

Mr. THompson. If we do what, now? 

SALESMAN. Default. 

Mr. THompson. In other words, if we don’t do everything they said to in the 
next year, then we don’t get a new lease? In other words, beginning on October 
1, 1959, my rent is $275 a month. Prior to that, the last several years it’s been 
$207. And I’ve been selling anything I wanted to. Now I’m going up to $275 
a month and putting half of my merchandise in the backroom. That makes 
good sense. I’m a smart operator. 

How many dealers you got? 

SALESMAN. I got 18, and I have 5 of them in a turmoil. 

Mr. THompson. Well, you going to be as rough on the rest of them as you 
are on me? 

SALESMAN. Already been rough on one. 

Mr. THOMPSON. What did he do? 

SALESMAN. He moved everything out. He had to send it back. 
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SALESMAN. You sign right there, F. H. 

Mr. THOMPSON. Have you got a paper here I sign that I buy nothing but Good- 
year tires and batteries? 

SALESMAN. Yes, sir; it’s on your lease. 

Mr. THOMPSON. It’s on my lease? Is it on my lease that I buy from Gordy? 

SALESMAN. Buy it through our distributor. 

Mr. THomMpson. Regardless of who your distributor is? 

(Reply was unintelligible. ) 

SALESMAN. F. H., in signing this, you will carry Sinclair products and you 
will carry Goodyear products all the way down the line. 


Mr. THompson. Sinclair products and Goodyear products all the way down 
the line? 

SALESMAN. Right. And you will not carry competitive products—competi- 
tive—and I emphasize “competitive.” 

Mr. THompPsoN. Handle no competitive products. In other words, like Upper 
Lube? You can’t handle any Wynn’s oil? 

(Unintelligible portion followed.) 


- o * * s e + 
SALESMAN. Of course, now, these are subject to approval. You know that. 
Mr. THOMPSON. Subject to approval? 


Mrs. THompson. In other words, we don’t know if they’re going to accept it 
yet, when they get it down there? 

SALESMAN. If they ask me about the place, I can truthfully say it’s clear of 
any competitive merchandise, and they’ll say, “Will it be clear?” And I'll 
say, “Yes, because he’s already told me that everything would be clear.” 

(This transcript was made from tapes, played on a tape recorder, and same 
is an accurate transcription of same, subject to any unavoidable errors due to 


hearing difficulties, inaudibility, background noises, or any other lack of clarity 
in the tapes played.) 


(LEonE M. VIALPANDO, Reporter.) 


Mr. Roosrvert. Mr. Thompson, while there were parts to that 
which were certainly a little difficult to understand, in general I 
could follow it on the transcript here, and I think we all could, who 
had copies of it. 

I will ask you then, Mr. Thompson, now that you have heard the 
tape recording played, is it the transcription from the tape record- 
ing which was taped at your station during the week of August 23, 
1959? 

Mr. THompson. It is; yes, sir. 

Mr. Roosevett. Does it accurately depict the conversation which 
took place at your station at that time between you and a Mr. Tom 
Lampkin, the Sinclair Oil salesman ? 

Mr. THompson. Yes, sir. 

Mr. Roosrvett. Who was the lady’s voice? 

Mr. THompson. That was my wife, Mrs. Thompson. 

Mr. Roosrveit. Was she there to sign the lease also? 

Mr. Tompson. She was there. She didn’t have to sign the lease, 
but she was present. 

Mr. Roosrvett. She was present? 

Mr. Txomrson. She works with me in the business; she keeps 
the books for me. 

Mr. Rooseverr. Did she hear this conversation ? 

Mr. THompson. She certainly did. 

Mr. Roosrvetr. Mr. Thompson, I believe you also have the original 
tape with you and you are submitting it and the transcription which 
has just been played to the subcommittee as part of your testimony. 
Ts that, correct ? 

Mr. THompson. Yes, sir; I do. 
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Mr. Roosrveit. Without objection, they will be accepted for the 
record. 

(The items referred to are retained in the files of the committee.) 

Mr. Roosevetr. Mr. Avery, could you hear it well enough? I do 
not think there is any need to play it again, do you ? 

Mr. Avery. No. 

My understanding is that we have the complete tape. Is that 
correct ? 

Mr. THomeson. That is what I gave the lady, the complete tape; 
yes, sir. 

Mr. Avery. Mr. Chairman, I am confused now. The tape just 
submitted to the committee, Mr. Thompson, is that the complete tape 
that was played or is that the complete tape from which the excerpts 
were taken ? 

Mr. ‘THomrson. That is the complete tape from which the excerpt 
was taken. 

Mr. Roosrverr. All right. 

So we have, and available for the committee at any time, the com- 
plete conversation. 

Mr. Avery. That is right. 

Mr. Roosrveitt. And we have heard that part which was taken 
out specifically. 

Mr. Avery. Just so that we are clear. 

Mr. Roosrvett. I want to be sure we also have the excerpt. 

Mr. Snow. This will be submitted. 

Mr. Roosevett. Will you also submit that at this time? 

I will instruct counsel to mark them so they are properly differ- 
entiated. 

Mr. Avery. That is right. 

Mr. Roosrvett. If it is agreeable to my colleague, I think we might 
have the film which follows and then I will ask the witness specific 
questions about that. 

(There was a film showing with accompanying explanation by 
Mr. Thompson as follows :) 

Mr. Tuompson. These are my shelves as I had them arranged. 
This is the way I had my shelves arranged before the salesman 
come out and change them. 

Mr. Roosrvett. This is before ? 

Mr. Tuomrson. This is my arrangement here. 

Mr. Roosevett. Your arrangement ? 

Mr. THompson. Yes. 

Mr. Avery. About how many linear feet are we looking at, Mr. 
Thompson ? 

Mr. Tompson. Let us see, approximately 30 feet. 

Mr. Avery. Would you tell us how many feet ? 

Mr. Tuompson. Approximately 30 feet. It was made from out- 
side of the station. That was from the outside. I believe that was 
just the outside. That is the outside. 

What I am doing there is to identify it as my station. You will 
notice I show a building in the back. That building is directly 
behind my station. I got it there to identify it as being my service 
station. 
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That is the salesman, Mr. Tom Lampkin. That right there is the 
merchandise that I ordered from Sinclair that I referred to as being 
an order that he had. 

There he is in my station rearranging my shelves and putting the 
merchandise up there like he thinks it should be, and what he don’t 
think I should handle goes to the back room. 

Mr. Roosgvett. That is his arm there ? 

Mr. THomrson. That is him standing there; yes, sir. He did all 
the moving. I didn’t have to touch a thing. I let him fix it like he 
wanted. 

Mr. Avery. He was obviously aware you were taking this film? 

Mr. TuHompson. Oh, no; he was not. 

Mr. Roosrverr. And that is, to the best of your knowledge, you 
do not know ? 

Mr. Tuomrson. To the best of my knowledge he was not. 

Those are pictures of the outside of the service station to identify it. 

Mr. Roosrvetr. Can you wind it back? I want to see the first part 
of it. 

Run it fairly slowly, and I want to ask Mr. Thompson some ques- 
tions. 

Who is the gentleman out in front there; is that you, Mr. Thompson ? 

Mr. Tuompson. Yes; I believe that is me making a ticket. Run 
it back just a minute and let me see. Yes; that is me making a ticket, 
writing a ticket. 

(End of film showing.) 

Mr. Roosrvett. All right, sir. Thank you. 

Now, Mr. Thompson, you saw the film that was just shown, and I 
believe you could see all right from where you sat ? 

Mr. THompson. Yes. 

Mr. Rooseveir. Did it correctly depict your service station in At- 
lanta, Ga. ? 

Mr. Tuomrson. It did; yes, sir. 

Mr. Roosrveur. Did it correctly portray the incident which it pur- 
ports to portray at your service station as described in the recording 
which we have listened to? 

Mr. THompson. It did; yes, sir. 

Mr. Roosrveur. Have you in any way doctored this film? 

Mr. THompson. No, sir. 

Mr. Roosevett. Is this exactly as it was taken ? 

Mr. TuHomeson. Exactly. 

Mr. Roosevett. Is the gentleman in the white shirt who was reach- 
ing up on the shelf as it was being shown—you said he was the sales- 
man—is he the same salesman referred to? 

Mr. THompson. Yes, sir. I don’t believe he is in a white shirt. I 
believe it is a light gray, but 

Mr. Roosevett. It looked white on the film. 

Mr. Tuompson. But it is gray. 

Mr. Roosrvetr. All right. I believe you explained to the subcom- 
mittee that what he was doing there was removing what he didn’t like 
on your shelf and rearranging it as he thought it should be; is that 
correct ? 

Mr. THompson. That is correct; yes, sir. 

Mr. Rooosevett. I believe that you are submitting this film to the 
subcommittee as an exhibit to your testimony; is that correct, sir? 
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Mr. THompson. That is correct; yes. 

Mr. Roosevetr. Without objection, we will receive that when it is 
rewound and mark it as an exhibit. 

(The film referred to was received by the committee and is re- 
tained in the committee files.) 

Mr. Roosevett. Mr. Thompson, have you a copy of this lease, which 
was in the discussion, with you? 

Mr. Tuompson. I am sorry; I don’t have one, sir. 

Mr. Roosrve.t. Have you got a copy available or could you make a 
copy available or could you make the original available that we might 
make a copy of it and return it to you! 

Mr. THompeson. Well now, at the time that we were getting the 
lease signed, I signed it. He carries it back tothe company. They ap- 
prove it and mail me a copy. I haven’t received my copy as yet, and 
I have asked the company on several occasions—on several different 
occasions about my copy of the lease, and they said, well, it had so 
many hands to go through with, just as soon as it has been completed 
that I would get it back but, as yet, I have not received my copy of 
the lease that I signed. 

Mr. Roosevetr. What day did you sign it? 

Mr. THompson. I am really not positive. 

Mr. Rooseveitr. Approximately? Did you do it during this week? 

Mr. THompson. Yes, sir. 

Mr. Roosevett. Or later? 

Mr. Tuompson. I did it at the last of this tape. 

Mr. Roosevetr. At the conclusion of this conversation on the tape? 

Mr. Tuomeson. That is correct; yes, sir. I believe that it was, it 
was about August 28 or 30, approximately. 

Mr. Roosevett. But before the 1st of September ? 

Mr. ‘THompson. Yes. 

Mr. Roosevetr. 1959, I want to be sure. 

Mr. ‘THompson. Yes. 

Mr. Roosrvett. Was the lease that you signed, as best vou can recall, 
a 1-year lease ? 

Mr. THompson. A 1-year. I asked in the recording for a 3-year 
lease where we wouldn’t have to go through with that again, and he 
said that their company only issued 1-year leases. 

Mr. Roosevett. In the recording you asked specifically whether this 
lease says you must buy everything from—let me use the exact lan- 
guage so we use it correctly. Ill refer you to the part where, if you 
can remember it from the tape, and in the transcription that was made 
of it, you say to the salesman, “You have a paper here for me to sign 
that I buy nothing but Goodyear tires and batteries ?” 

The salesman said, “Yes, sir, it’s on your lease.” 

And you said, “It’s on my lease? Is it on my lease that I buy from 
Gordy?” Gordy, as I understand it, is the distributor? 

Mr. THompson. For Sinclair. 

Mr. Roosevett. For Sinclair? 

Mr. Toompson. That is correct. 

Mr. Roosrvetr. Then the answer of the salesman was “buy it from 
your distributor.” 

Mr. THompson. That is correct. 

Mr. Roosevett. You said, “regardless of who your distributor is?” 
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And then that part was not clear, and I don’t quite know exactly, 
couldn’t make out what the answer was. 

Then the salesman said to you again, “if, in signing this, you will 
carry Sinclair products and you will carry Goodyear products all 
the way down the line.” 

And you answered, “Sinclair products and Goodyear products all 
the way down the line ?” 

And he said, “Right. And you will not carry competitive products— 
and I emphasize competitive.” 

Did you look at the lease to see what the language was in the lease ? 

Mr. THomeson. Well, I looked at my lease, but I couldn’t find—it 

might be in there in some way that I couldn’t, you know, that I didn’t 
understand. But I couldn’t find out where it said I 

Mr. Roosevetr. You could not find it in the fine print or anything ? 

Mr. Tuomeson. That is right; I didn’t find it. 

Mr. Roosrvetr. So you had to gather then that this was an im- 
plied condition outside of the actual signed lease, the document that 
you signed and turned into the company # 

Mr. Tuomrson. That is correct. 

Mr. Roosrvett. Mr. Avery ? 

Mr. Avery. Mr. Thompson, is this lease a rather lengthy document ? 
Is it quite long? 

Mr. THompson. Well, it is several pages. 

Mr. Avery. It is? 

Mr. THompson. Several pages. 

Mr. Avery. And it has quite a lot of print in it? 

Mr. THompson. Yes, sir. 

Mr. Avery. Actually you didn’t have time to examine it ? 

Mr. Tuomrson. I didn’t read the whole lease. 

Now, when all of this started the first of the week when he came 
out telling me this, I got out my old lease, the year before, and went 
through it trying to determine what I was really—you know what I 
had to do, and what I didn’t have to do. 

Mr. Avery. On the basis of your examination of your previous lease, 
and as much time as you had to look at the new proposed lease, did 
you think they were identical ? 

Mr. THompson. Yes, sir. 

Mr. Avery. It was your impression that you were signing an identi- 
cal lease ? 

Mr. Tromrson. The same lease that I signed the year before; yes, 
sir. 

Mr. Avery. So you are to conclude that this commitment you were 
making not to handle any competitive products was really not written 
into the lease; it was a matter of oral agreement and mutual 
understanding ? 

Mr. Tuomrson. That is correct; yes, sir. 

Mr. Avery. Did your previous lease have the 80-day cancellation 
provision in it? 

Mr. THompson. Yes, sir; it did. 

Mr. Avery. And you just assumed, of course, that was in the re- 
newed lease ? 

Mr. Tuomrson. That is correct ; yes, sir. 

Mr. Avery. That is all, Mr. Chairman. 
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Mr. Roosevett. Mr. Mitchell, do you have any questions ? 

Mr. Mrrcneti. No, sir. . 

Mr. Roosevetr. Mr. Dalmas, do you have any questions? 

Mr. Datmas. No, Mr. Chairman. 

Mr. Roosrvetr. Mr. Thompson, let me ask you if you can tell us 
why there was an increase referred to in your rent during this time of 
the conversation ? 

Mr. THompson. I can; yes, sir. 

They came out and remodeled my station, and they did—they spent 
quite a bit of money on it, and really made quite a nice-looking place, 
which I am proud of, and I told them I was proud of it, and that is 
the reason for the increase in the rent. 

Mr. Roosrvett. Is it reasonable to suppose they wouldn’t have done 
this if you weren’t a good dealer for them ? 

Mr. THompson. It is; yes, sir. 

Mr. Avery. You stated, did you not, Mr. Thompson, that you had 
been an operator of a Sinclair station for 15 years? 

Mr. THompson. Well, approximately 15 years. It was, I mean, it 
was in the neighborhood of 12 to 15 years, approximately. 

Mr. Avery. I believe you also stated it was reasonable to conclude 
from that that you had been a profitable operator for Sinclair Oil or 
they would have had you out of there long before then ? 

Mr. Tuompson. That is correct; yes, sir. 

Mr. Avery. Had you had any controversy with the Sinclair Co. at 
all over the terms of the lease or the policies or any other matters 
affecting your business relationship until this incident occurred that 
we are referring to here? 

Mr. TxHompson. No, sir. 

Mr. Avery. So you would say, as an operator, you thought their 
policy and their business relationships with their dealers had been 
very reasonable and as favorable to dealers as might be expected until 
this change in policy that became apparent last August ? 

Mr. THompson. Well, I don’t know except myself, you know, what 
it happened to be. But as far as my 

Mr. Avery. Experience. 

Mr. THompson (continuing). Experience with the company had 
been real good until the time, up until this time. 

Mr. Avery. I believe that is all, Mr. Chairman. 

Mr. Rooseverr. Mr. Mitchell has one question he wishes to ask. 

Mr. Mrrcnett. Mr. Thompson, did you sign any other papers other 
than a lease on this occasion ? 

Mr. Tompson. Yes, sir. Along with your lease they have papers 
about different equipment that you have of theirs. It lists your pumps 
and underground storage and stuff like that that is their property 
that you have; you sign that at the time you sign the lease. 

Mr. Mircnetu. Have you received a copy of that back or did you 
keep a copy of it? 

Mr. TxHompson. I didn’t keep anything, and I have not received a 
copy of any of it. 

Mr. Mircueti. Do you receive it back ordinarily? Did you the 
last time ? 

Mr. THompson. Ordinarily they send it right back; yes, sir. 

52112—60—pt. 1 16 
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Mr. Mircueny. Did you sign any other documents other than that 
=_— document that you were speaking about? If you remem- 
rs 

Mr. Tuompson. Yes, I believe now—I am not positive about that— 
but I believe there is a sales contract in there. 

Mr. Mrrcuetx. You don’t have a copy of it either? 

Mr. THompson. No, sir. 

Mr. Mircuetz. That is all. 

Mr. Rooseveit. Counsel for the committee will be instructed to com- 
municate with the Sinclair Co. and request a copy of all leases signed 
by you at or about this period under discussion. 

Mr. TuHompson. Yes, sir. 

Mr. Avery. Leases and sales agreements. 

Mr. Roosrvett. And agreements—leases or agreements of any kind 
signed by you. 

Mr. THompson. Yes. 

Mr. Roosevett. Mr. Thompson, if you should receive in the near 
future from the company your copy of the signed agreements, will 
you see that the committee gets a certified copy of whatever you re- 
ceive back ? 

Mr. Tuompson. Well, should I send my copy, the copy that I re- 
ceive ¢ 

Mr. Roosevetr. Or you may send it to us and we will have it copied 
and return it to you, if you would prefer to send the original. 

Mr. Tuompson. I will; yes, sir. 

Mr. Roosrvetr. May I request that you send it registered mail in 
order that there may be no question as to whether or not you sent it 
and whether or not we received it ? 

Mr. Tuompson. I will be glad to. 

(The lease and accompanying sales agreement have been received 
from Mr. Thompson and may be found in the appendix of this record 
beginning at p. 424. It reveals that it was negotiated and signed on 
August 28 by Mer. Thompson, that it was supposed to be effective as of 
October 1, 1959. Mr. Thompson did not receive the fully executed 


lease from Sinclair until after these hearings, nearly 3 months after 
the lease was to take effect. ) 


Mr. Roosevett. Thank you. 

Mr. Tuompson. I believe that is all—no, Mr. Avery has one more 
question. 

Mr. Avery. Just one more question. 


Mr. Thompson, to your knowledge, does the Sinclair Oil Co. have 
any other lease form for their operator dealers than the one that was 
submitted to you for your signature ? 

Mr. Tuompson. To my knowledge; no, sir. 

Mr. Avery. I am sure you must be acquainted with quite a number 
of other Sinclair dealers in the Atlanta community ? 

Mr. THompson. Yes, sir. 

Mr. Avery. To your knowledge they all have an identical lease, 
the form would be identical to the one that was submitted to you? 

Mr. Tuompson. Well, I don’t know. 

Mr. Avery. To your knowledge? 

Mr. Tuompson. Really, I don’t know. But as far as I know they do 
have; let’s put it like that, but I am not positive. 
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Mr. Avery. Thank you, Mr. Thompson. 

Mr. Roosevetr. Mr. Thompson, I want to thank you on behalf of 
the committee for your presence and cooperation, and I want to stress 
again that what you have said and your appearance here and the ex- 
hibits which have been submitted to the committee were the result 
of subpena by the committee. I thank you very much. 

Mr. THompson. Mr. Chairman, even though I come under subpena, 
I want to tell you how much I appreciate your and the committee’s 
interest in my story. Thank you. 

Mr. Roosrvetr. Thank you, Mr. Thompson. 

Mr. Thompson, I am going to ask you to stand by and remain in 
the room while I call the next witness. 

The next witness, who was subpenaed yesterday, if he is present, 
will he please stand up, Mr. Tom Lampkin. 

Mr. Lampkin, will you please come forward, sir. 

Mr. Lampkin, if you have counsel or anybody you care to have 
with you we would be happy to have him come forward, too. 

Is this your counsel? Would you identify yourself for the re- 
porter, please. 

Mr. Jones. I am Roger Jones, assistant counsel, Sinclair Refining 
Co., New York. 

Mr. Roosrverr. Is there another ? 

Mr. Hinron. I am Bynum E. Hinton, Jr., local counsel of Sinclair 
in Washington. 

Mr. Roosevett. May I ask of counsel, do you intend to testify or 
just to counsel ? 

Mr. Jones. Merely to counsel, sir. 

Mr. Roosrvett. Is that true of both of you, sir? 

Mr. Hinton. Yes, sir. 

Mr. Roosevett. Mr. Lampkin, do you solemnly swear the testimony 
you shall give before this committee shall be the truth, the whole 
truth, and nothing but the truth, so help you God ? 

Mr. Lampkin. Yes, sir. 


TESTIMONY OF THOMAS JAMES LAMPKIN, ATLANTA, GA., ACCOM- 
PANIED BY ROGER JONES, ASSISTANT COUNSEL, SINCLAIR 
REFINING CO., NEW YORK; AND BYNUM E. HINTON, JR., LOCAL 
COUNSEL, SINCLAIR REFINING CO. 


Mr. Lampkin. My name is Thomas James Lampkin. I live at 41 
Lakeland Drive NE., Atlanta, Ga. I am a sales representative, retail, 
for Sinclair Refining Co. 

Mr. Roosevett. How long have you been employed by the Sinclair 
Co., Mr. Lampkin ? 

Mr. Lamrxin. It will be 3 years the first of February. 

Mr. Roosrvettr. Did you hold that position as a salesman with the 
Sinclair Co. on or about the week of August 23, 1959 ? 

Mr. Lampkin. I did, sir. 

Mr. Roosrvett. What, generally, were your duties as an employee 
and salesman of the Sinclair Oil Co. at that time ? 

Mr. Lampkin. My duties were to sell Sinclair products, to counsel, 


upon request by the dealer, advise upon request by the dealer, if he de- 
sired my counsel, rather. 
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Mr. Roosrvetr. How many service stations were under your juris- 
diction or to which you sold Sinclair products ? 

Mr. Lamexin. I would say approximately between 18 and 20, sir. 

Mr. Roosrve.r. Was one of these stations the station operated by 
Mr. F. H. Thompson at 1193 Lee Street SW., Atlanta, Ga. ? 

Mr. LampxKIn. Yes, sir. 

Mr. Roosrtvett. Were you at Mr. Thompson’s service station during 
the week of August 23, 1959, at which time Mr. Thompson, and with 
his wife present, signed a renewal lease for the station ? 

Mr. Lampxin. Yes, sir. 

Mr. Roosevetr. Did you at that time inform Mr. Thompson that 
it was necessary for him to handle a complete line of Sinclair prod- 
ucts and that he must agree not to handle any TBA items competitive 
with Sinclair products before his lease could be renewed ? 

Mr. Lampkin. I told Mr. Thompson that it would be best to do 
that, naturally, due to the fact, sir, I, naturally, a salesman, would 
like to sell as many products as I can. 

Mr. Roosevett. Mr. Lampkin, were you present during the time the 
recording was played and the film was shown ? 

Mr. Lampxin. I must have been. 

Mr. Roosrvett. You must have been? 

Mr. Lampkin. Yes, sir. 

Mr. Roosrvetr. I mean were you present in this room ? 

Mr. Lampkin. Oh, yes, sir; yes, sir. 

Mr. Rooseverr. Is there any part of that to which you wish to 
take exception ? 

Mr. Lampkin. The only part was which was back over here which 
I was—if I can find it, it says: 

Mr. Thompson— 
this is Mr. Thompson talking— 


Well, you going to be as rough on the rest of them as you are on me? 
SALESMAN. Already been rough on one. 
Mr. THomMpson. What did he do? 


SALESMAN. He moved everything out. He had to send it back. 


At that time I was, as you could tell, probably on the tape, I sup- 
pose. I couldn’t hear it very clear in the back, but I was laughing 
and joking with him at the time, but I can’t remember moving any 
dealer out at this time. 

Now, moving of his equipment—— 

Mr. Roosevett. What about the five that were in turmoil? What 
were they in turmoil about ? 

Mr. Lampkin. Sir? 

Mr. Roosrvett. The five that were in turmoil in that passage that 
you just quoted from, what were they in turmoil about ? 

Mr. Lampxtn. To be honest with you, sir, I don’t remember. But 
from the statements here it was part of that—the part I was more 
or less kidding and joking with Thompson about. In fact, when 
I was in there I didn’t feel like I was trying to make him angry or 
make him mad. In fact, I was more or less just joking around at the 
time, sir, 

Mr. Roosrvetr. You just wanted to make him feel he wasn’t any 
worse Off than the other five were that were in turmoil? 

Mr. Lamrxtn. I don’t know, sir, to be honest with you. 
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Mr. Roosreverr. Well, Mr. Lampkin, in answer to a question asked 
you by Mr. Thompson during your conversation at that time, when 
he asked if it says in his contract that he couldn’t handle this other 
merchandise, you did answer, did you not, in the following words: 


“In round-about words; ves.” 


What did you mean by that ? 

Mr. Lampkin. Well, at the time, right now, really, I don’t know 
because I don’t know of anything in our contract that says that, 
and—— 

Mr. Roosrverr. But you don’t deny you said it, do you? 

Mr. Lampxrn. I don’t remember, to be honest. 

Mr. Roosrvetr. Well, do you want me to play it to you so you can 
remember ? 

Mr. Lamextn. I don’t think that would be necessary, sir, but if I 
said it at the time, he was firing so many questions at me that I 
probably got confused. But as far as anything in our contract about 
requiring a dealer to buy anything, there is no such thing. 

Mr. Roosrevetr. Well, that isn’t what you said specifically in this 
instance. You said that it was in “round-about words,” which I 
would take to mean that it was not in the contract but it was implied. 

Mr. Lamrxin. Well, no, sir; I don’t think so. 

Mr. Roosrvert. What, specifically, did you mean? I mean, it is 
here. Study it, read it for a minute. You have got it in front of 
you. Itison page 4. It ison page 4 of that sheet that you have. 

Perhaps you should start with “Mr. Thompson” at the bottom of 
page 3 where he says: 

“And it says in my contract that I can’t handle this other merchan- 
dise? I can’t buy it from——” 

You answered, “In round-about words; yes. 

He then said, Thompson, said, “Then I can’t buy from anybody ?” 

And you repeat “In round-about words, yes. I’m not saying you 
can’t buy, F. H., but——” and I’m asking you what did you mean by 
that? 

Mr. Lampkin. Well, the only thing that I can see at this time was 
that I might have been confused on the contract, but I don’t think 
I was. But—— 

Mr. Roosrvetr. I don’t think you were either. 

Mr. Lampxrn. I can’t, to be honest with you, can’t recall. 

Mr. Roosrvetr. Even though you have this to refresh your memory, 
and you heard it a few minutes ago, you still can’t recall ? 

Mr. Lamrxry. Well, I can’t recall it, sir, but I certainly don’t deny 
making the statement. 

Mr. Roosevetr. All right, sir. 

Mr. Avery. I have a question. 

Mr. Lampkin, as I understand your testimony you are sure there 
is no such language in the lease, and that you don’t have any vivid rec- 
ollection of making these statements to Mr. Thompson ; is that correct ? 

Mr. Lampkin. Yes—well, I don’t—it’s been quite, well, several 
months ago, and I just do not have any vivid recollection; no, sir. 

Mr. Avery. Well then, is the committee to conclude there is nothing 
to prevent Mr. Thompson from going home and putting these things 
back on the shelf? You didn’t tell him he couldn’t, it is not in the 
lease, so what were you talking about ¢ 
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Mr. Lamexin. Well, sir, the thing about it is, as far as the mer- 
chandise that Mr. Thompson referred to, that there certainly never 
was any merchandise moved out of that service station. 

Mr. Avery. Let us get down to this. On page 3, let us take that 
first. Can he—would you have any objection or would the Sinclair 
Co. have any objections for him going back and buying his Goodyear 
tires from Jim Edwards? 

Mr. Lampkin. It is not the policy of Sinclair Refining Co. to tell 
a man where he can buy his tires from. 

Mr. Roosevetr. Then, if that is so, if my colleague will yield —— 

Mr. Avery. Of course. 


Mr. RoosEveLr (continuing). When Mr. Thompson said: 


If I can buy—what don’t make sense to me, if I can buy a Goodyear tire from 
Jim Edwards for $10 and Gordy Tire wants me to buy it from them for $10.50; 
I’m still supposed to buy it from Gordy? 

You replied, “That’s right.” 

What do you mean ‘by “That’s right,” then? Why did you say 
“That’s right” in answer to that question, which quite contradicts 
what you just said to Mr. Avery? 

Mr. Lampkin. Well, at that time the way I interpreted, I suppose, 
from reading this right here the way I prob pably interpreted, velint he 
was probably trying “to find is “Where is my supplier supposed to be, 
where is the man I am supposed to buy from?” 

Mr. Roosrvetr. Where is the man he is supposed to buy from? 

Mr. Lamexin. No, sir; not where he is supposed to buy. He is not 
told to buy from anybody, but he was asking me where he wanted to 
buy and saying round-about, “Tom, you suggested somebody. Where 
do you want me to buy?” or “where would I buy?” or “Where am I 
going to buy? 

Mr. Roosrvett. Well, all right. We will go on then because I think 
we have to document this piece by piece. 

Mr. Avery. May I ask one more question at this point? 

Do you think it is reasonable, Mr. Lampkin, for the committee to 
conclude that Mr. Thompson would rather buy from somebody, buy 
a tire at $10.50 just to please you rather than to buy the same tire for 
$10 so that he can make an extra 50 cents ? 

Mr. Lampxin. If he liked me, put it that way, if he thinks in the 


value of money, certainly he should buy it where he can get it 
cheaper. 


Mr. Avery. All right. 


Mr. Damas. Mr. Cheiesem: may we go back to page 1, the very 
first statement of Mr. Thompson in which Mr. Thompson ‘said: 


You mean to tell me that I have to have this merchandise moved by Monday 
or I don’t get no lease and you ain’t got no job? 


And the salesman said: 


You’re right. They had every right to send a cancellation of that lease out 
30 days in advance. 


And then Mr. Thompson said : 
If I don’t move this merchandise, they’1l cancel my lease? 
And the salesman said: 


They don’t need a reason for canceling your lease. 
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Mr. Roosrverr. What was that all about? What did you mean? 

Mr. Lampkin. Well 

Mr. Rooseverr. Specifically when hé asked you whether this mer- 
chandise had to be moved out by Monday, that is very specific. Why 
did he have to have it moved out by Monday or he didn’t get a renewal 
of his lease ? 

Mr. Lampxrn. I don’t recall now. I think that we had had some 
discussion about the merchandising of his shelves. Naturally I would 
like to see him merchandise and make a pretty display because—— 

Mr. Roosevett. Make a pretty display ? 

Mr. Lampxrn. Yes, sir. 

Mr. Roosrvett. What do you call a pretty display ? 

_Mr. Lampxrn. A display that when a person walks into the sta- 
tion he can see the products that he wants to buy, and it will just 
more or less hit him right square in the face. 

In other words, that is where an impulse buyer 

Mr. Roosevett. All right. So you certainly could suggest to him 
that you would like to have it a little prettier than it was. 

Mr. Lampkin. Yes. 

Mr. Roosrvett. But that is the same thing as telling him he has to 
have it out by Monday or he doesn’t get a lease ? 

Mr. Lampkin. Well, I think that this—at the time what I was talk- 
ing about was that I would like very much to merchandise his sta- 
tion, in other words, to rearrange everything, which I did not take 
anything out of his station. I did not. 

Mr. Roosevett. No, you told him he had to get it out by Monday. 

Mr. Lampkin. No, sir. 

Mr. Roosrvett. Did you take anything off his shelf ? 

Mr. Lampkin. Took it down and dusted it off and put back what I 
could back up there; yes, sir. 

Mr. Roosevetr. Did you put anything of it in any other place ex- 
cept the shelf where you took it down from? 

Mr. Lamexrn. I put the merchandise back in an orderly fashion. 

Mr. Roosevett. I didn’t ask you that. 

Mr. Lamrxin. And in the merchandise which was left off, which IT 
could not put up there for display, was put back in his stockroom, 
and he certainly gave me permission to do so, sir. 

Mr. Roosrvett. Now we get back to the point, why did it have to 
be moved by Monday ? 

Mr. Lampkin. I don’t recall, sir. 

Mr. Roosevett. Was Monday the deadline for the signing of the 
lease ? 

Mr. Lampkin. I don’t recall, sir. 

Mr. Roosevetr. Do you have a copy of the lease with you? 

Mr. Lampkin. Not with me; no, sir. 

Mr. Roosrvett. Does any other gentleman of your counsel have a 
copy of the lease with them ? 

r. Jones. No, but it will be supplied forthwith to the committee. 

Mr. Roosrve.t. Thank you. 

You turned in the agreements that were signed to the company, 
did you not? 

Mr. Lampkin. Yes, sir. 

Mr. Roosevett. Counsel ? 

Mr. Jones. Mr. Chairman, I would not know. 
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Mr. Roosevetr. Of your knowledge ? 

Mr. Jones. We only got information of the subpena yesterday, and 
I was not prepared to “bring any file with me. 

Mr. Rooservetr. It is my ~ understanding, however, that you will 
undertake, representing the company, to get us copies of the agree- 
ments signed by Mr. Thompson. 

(Copies of the lease and sales agreement were received from Mr. 
Thompson and are inserted in the appendix at p. 424.) 

Mr. Jones. All agreements. 

Mr. Rooseverr. All right now. 

Mr. Lampkin, on page 10, so that we can be specific, in contrast to 
your statement on page 4 that it was “in roundabout words that this 
lease required Mr. Thompson to do his business only in Sinclair 
products,” on page 10 you state: 


You sign right here, F. H. 
He says: 


Have you got a paper here I sign that I buy nothing but Goodyear tires and 
batteries? 


You state: 

Yes, sir, it’s on your lease. 

He says, “It’s on my lease? Is it on my lease that I buy from 
Gordy ?” 

And you say, “Buy it through our distributor.” 

And you say, “Regardless of who your distributor is?” I mean, Mr. 
Thompson says, “Reg: ardless of who your distributor is?” 

And we couldn’t hear it. 

Then you go on and say: 


F. H., in signing this, you will carry Sinclair products and you will carry 
Goodyear products all the way down the line. 


And Mr. Thompson says: 
Sinclair products and Goodyear products all the way down the line? 
And you say: 


Right. And you will not carry competitive products—competitive—and I em- 
phasize “competitive.” 

Now, Mr. Lampkin, what do you mean? That is very direct, clear 
language tome. Just how do you explain that language? 

Mr. Lampxty. I asked Mr. Thompson when we signed the lease, if 
I recall correctly, I couldn’t right offhand, couldn’t even tell you what 
date the thing was signed or anything—but I asked Mr. Thompson if 
he would carry a line of products, our whole line of products, which 
any salesman would do. 

As far as an exclusive line, I don’t think so, because there is not—— 

Mr. Roosevett. Then I refer you to the statement and ask you if 
you did not say, “You should carry it exclusively,” to Mr. Thompson, 
then I refer you, Mr. Lampkin, to the statement which says, “Right. 
And you will not carry competitive products— competitive—and I 
emphasize ‘competitive.’ ” 

If that is not a statement that he will not carry anything else but 
your products and that, therefore, he must. be exclusive, I do not know 
how it could be stated more directly. 











SMALL BUSINESS PROBLEMS IN PETROLEUM INDUSTRY 243 


If you have an explanation of it, I would be happy to hear it. 

Mr. Lampxin. Well, the only thing I can say, sir, is this. At this 
time I couldn’t say for sure what I said at that time. In other words, 
I just don’t remember. 

Mr. Roosrvetr. You were here, you heard the actual words as they 
were stated by you. You don’t deny those were your words, do you 4 

Mr. Lampkin. Well, it sounded like me what I could hear for the 
trucks passing. 

Mr. Roosrvetr. That was pretty clear. 

Mr. Avery. Let’s get at it another way. I would like to restate the 
question I stated to you a while ago. If you deny this or haven’t any 
recollection of it, would it be in conflict with company policy for Mr. 
Thompson to go home and put these competitive products back on 
his shelf ? 

Mr. Lampkin. Sir, we have no policy that states that Mr. Thomp- 
son has to carry any one kind of product in his station; in other 
words, any type, brand, or anything else. He is an independent serv- 
ice station dealer, and he is an independent businessman. Mr. Thomp- 
son is supposed to be able to carry what he wants to carry. 

Mr. Roosrveur. He is supposed to be able. 

Mr. Lampkin. Well, he is as far as our company is concerned. He 
can carry what he wants to. 

Mr. Avery. In direct response to my question then, Mr. Lampkin, 
you, as a salesman, representing the company, would take no exception 
to Mr. Thompson going back to his station in Atlanta, Ga., and re- 
stocking his shelf with whatever commodities he saw fit to put on there 
as long as they were in keeping with the general accepted lines to be 
in a filling station ? 

Mr. Lampxrn. No, sir. 

Mr. Avery. Thank you. 

Mr. Roosevetr. In direct line with Mr. Avery’s questioning, I then 
refer you to the bottom of page 4 

Mr. Avery. If it is company policy, I think we had better let it 
stand. 

Mr. Roosrvert. I want to make clear I do not think it does stand. 

On the bottom of page 4, if you will read the words beginning with: 

I bought it, whether it come from Gordy’s Tire Co. or Jim Edwards or B. F. 
Goodrich or Firestone, and nobody ever opened their mouth to me until right 
now and why is it I’ve got to change now? Why is it we have got all this big 
change now, just tell me that? 

You answer, “I don’t know, F. H.” 

He states: 


Well, whose idea is it to make all these changes? 





You state: 


To be honest with you, it’s not Kuhlman’s idea. 
Mr. THompson. “It’s not his idea? Well, whose idea is it? Well, he’s the 
man who tells you. 


You answer: 


The branch manager ain’t nothing. You know that. He don’t make any poli- 
cies. He just carries out policies. He sees that I carry them out. If I don’t 
carry them out, there’s no need of me working. 


Mr. Thompson says: 


That Monday morning you come out and talked to me, what did you tell me? 
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You said: 


He said for you to move all this competitive merchandise out of this station 
and that covers the whole thing. 

He being who, sir? Is that Mr. Kuhlman? 

Mr. Lampkin. Probably; yes, sir. 

Mr. Roosevett. All right 

He said for you to move all this competitive merchandise out of this station 
and that covers the whole thing. 

Now, if this policy that you have just told Mr. Avery exists, how 
come this policy got changed on this particular week ? , 

Mr. Lampxrn. I was not instructed by Mr. Kuhlman to come into 
that station and move any merchandise out of that station, which no 
merchandise, as far as I know, was ever moved out of it because I 
certainly didn’t do it. 

Mr. Roosevert. Well then, why did you tell Mr. Thompson that 
“Mr Kuhlman said for you to move,” “you” being Mr. Thompson, 
“all this competitive merchandise out of this station and that covers 
the whole thing?” 

Mr. Lampkin. As far as I know, sir, at that time I probably meant 
for him to sell it. But 

Mr. Roosrvetr. What do you mean to sell, to get rid of it? 

Mr. Lampxry. To sell it at a normal retail way of selling things. 

Mr. Roosevetr. Do you mean moving it out, to move out all this 
competitive merchandise, you mean is to sell it in the ordinary way ? 

Mr. Lampkin. Yes, sir. 

Mr. Roosrvertr. Would you just reconsider that answer for a min- 
ute? Read those words. 

Mr. Lampkin, I sympathize with you, and I think neither Mr. Avery 
nor I want in any way to pillory you. 

In all honesty, isn’t it the fact that it is the actual company policy, 
printed, stated, that these dealers are independent dealers, and that 
they can sell whatever they want to in the way of the TBA line, but 
that in actuality you are charged as a salesman to sell the sponsored 
products of Sinclair and that, therefore, in order to expedite that 
company policy naturally, of selling as much as possible, that at times 
you do violate the express policy of the company ? 

Mr. Lampkin. I sold merchandise in the best way I could. In 
other words, I sold my merchandise like any other salesman would 
do. I would sell it through the outlets that we sell gasoline and oil 
to in Atlanta, and it is naturally up to me to sell the products, and I 
try to do it in a way which will not be demanding or dictatorial to a 
person who was a dealer. 

Mr. Roosevetr. Would you agree though that an intimation to 
him that he couldn’t have a lease unless he did get rid of the compe- 
titive—of the products that were competitive to the things that you 
were selling, that this was a way pretty close to dictatorial ? 

Mr. Lampkin. Sir, he did not move or sell. 

Mr. Roosevetr. That is not my question, sir. I didn’t ask you that. 

What I asked you was, did you not agree that when you or any other 
salesman tell a man that he cannot have his lease renewed unless he 
understands that he is not to carry on his shelves any products com- 
petitive to Sinclair’s in the TBA line that that is close to dictatorial ? 

Mr. Lampkin. Yes, sir. 














SMALL BUSINESS PROBLEMS IN PETROLEUM INDUSTRY 245 


Mr. Roosevetr. Then I am not going to ask you any other question, 
if you answer what I hope you will answer, because it is obvious from 
the testimony before the committee that in this instance you made 
statements to this man Thompson which could well lead him to believe 
that he would lose his lease if he did not do what you asked him to 
do, which was to get rid of the competitive products. 

Mr. Lampkin. I made statements to that effect, sir. 

Mr. Roostvett. Thank you, sir. 

Now, counsel has a few questions to ask, and then I will turn you 
over to Mr. Avery. 

Mr. Mircuet,. Mr. Lampkin, would you give us the full name of 
your branch manager at that time ? 

Mr. Lampkin. Mr. F. H. Kuhlman, Fred H. Kuhlman. 

Mr. Mircneiyi. Would you spell his last name ? 

Mr. Lampextin. K-u-h-l-m-a-n. 

Mr. Mircue.tt. Do you know what his general duties as branch 
manager are / 

Mr. Lampxin. Yes, sir. Briefly, he used to supervise the sales 
representatives of the company, and works in an administrative 
capacity. 

Mr. Mircuetz. Is he your immediate superior ? 

Mr. Lampkin. Yes, sir. 

Mr. Mircnetu. Is there any other superior between you and Mr. 
Kuhlman? When I say “immediate” that is what I mean. 

Mr. Lampkin. No, not at this stage; no, sir. 

Mr. Mircnenu. Is Mr. Kuhlman here today ? 

Mr. Lampkin. No, sir. 

Mr. Mircueti. Did you have any conversations with Mr. Kuhlman 
concerning Mr. Thompson’s service station and whether or not he 
should remove competitive items within a short period before the 
week of August 23 ? 

Mr. Lampkin. I spoke with Mr. Kuhlman about many things about 
the station. One was the station was at that time naturally, was 
being, you know, reworked, constructed, in other words, renovating, 
and in the past it hasn’t been the cleanest service station in town. 

I mentioned that. He said, “Well, go on and talk with F.H. and 
see if you can get an agreement upon, just a verbal agreement or, 
and so forth, to keep a nice presentable place, and in that way he 
can naturally sell more merchandise and hope to get more business,” 
which I know Mr. Thompson was heartily in accord with me right 
there. He agreed with me 100 percent. 

We also talked about the amount of merchandise that we sell Mr. 
Thompson, and I made a statement, I said: 


Well, I would like very much to sell him more— 


and Mr. Kuhlman said: 


Well, Tom, you are the saleman in that territory and, of course, it is up to 
you to sell as much merchandise as you can. 

This is the general gist. I wouldn’t quote it verbatim because it 
has been so long ago, but anyway I went out to Mr. Thompson’s 


and, of course, as I “said a few minutes ago, and took the steps that 
I did, on my own 
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Mr. Mrrcnetx. Did you mean to say, sir—if I could ask you one 
more question. Do you know why Mr. Thompson has not received 
his copy of his lease back yet ? 

Mr. Lampkin. No, sir; I do not. 

Mr. Mircnety. So far as you know his lease is in effect and he is 
a Sinclair dealer now ? 

Mr. Lampkin. Yes, sir; very much so. 

Mr. Avery. Ask him if it is an unusal delay. 

Mr. Mircuett. Is it an unusual delay, that long a period, if you 
know, sir? 

Mr. Lampkin. I don’t know actually because after I turn the papers 
in to the company for handling they send it or mail the dealer a copy; 
yes, sir. 

Mr. Roosevett. Mr. Dalmas, do you have any questions ? 

Mr. Datmas. I have a couple of questions, if I may, Mr. Chair- 
man. 

Mr. Roosrvett. All right. 

Mr. Damas. Mr. Lampkin, I am asking you this question because 
I have been a salesman and I have been a sales manager in my life- 
time, and I know that on a given territory a salesman is expected to 
produce so much business. 

In your territory in Atlanta do you have a quota set for you on 
eas and oil and then a quota on TBA products? 

Mr. Lampxrn. The salesmen, as far as the gas and oil are concerned, 
no. Naturally, every amount that we can get through the outlets, and 
ask our dealers to produce, naturally the more gallonage we are going 
to have. But we have no quota as far as that is concerned. 

Mr. Datmas. How about the TBA products, do you have a quota 
on that portion of your business? 

Mr. Lampkin. Yes, sir. In the spring we usually have what we call 
a spring dating, and we go around and solicit business, ask the dealers 
to buy tires, and, of course, if they want to, and just like any other-—— 

Mr. Datmas. When a salesman falls down on his quota he is kind 
of in dutch, isn’t he? 

Mr. Lamrxrin. No, sir. 

Mr. Datmas. No? 

Mr. Lamrxin. No. 

Mr. Roosrvett. Not even a little bit? 

Mr. Lampxin. Actually, I have never really, what do you say, ever 
fallen down on a quota. I have never been in that position. 

Mr. Datmas. Well, congratulations. That is all. Thank you, Mr. 
Chairman. 

Mr. Roosrveitr. Mr. Lampkin, I don’t know how to say this to you. 
I want to thank you sincerely for your frankness before the committee, 
and I want to say to you also that I feel that you are very much in 
the same position and because you came here, of course, under sub- 
pena, as did Mr. Thompson, I want to make you clearly understand 
that Mr. Thompson had no knowledge of the fact that I had sub- 
penaed you. In fact, I think he would have done everything in his 
power to dissuade me from so doing because he, personally, I think, 
is fond of you. 

TI sincerely hope, I will say this to counsel with hope that counsel 
will transmit it to the company, that this committee will be very con- 
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cerned if any reprisal of any kind were taken against Mr. Lampkin 
because of his appearance here, and I emphasize that his appearance 
here was completely as the result of the subpena of the committee. 

Mr. Jones. Mr. Chairman, I shall carry out your wishes and see 
that that is done. 

Mr. Roosevett. Thank you very much. 

Before I dismiss you, may I also say to counsel that the committee 
is also, of course, cognizant of the fact that the company is entitled 
to its day in court. 

Mr. Jones. Yes, sir. 

Mr. Roosevett. This is not a court, of course, and if the gentleman 
referred to, Mr. Kuhlman, cares to come before the committee at the 
time that we arrange to have representatives of your company here 
we shall, of course, be happy to hear him. 

Mr. Avery. Mr. Chairman, could I ask one more question ? 

Mr. Roosrverr. Yes. 

Mr. Avery. Mr. Lampkin, did you state for the committee how 
long you had been an employee of the Sinclair Refining Co. ? 

r. Lampxtn. It will be this coming February 1, 1960, will be 3 
years. 

Mr. Avery. Three years? 

Mr. Lampxtn. Three years. 

Mr. Avery. Have you been a salesman in all of those 3 years? 

Mr. Lamrxrn. All the period—I spent approximately 9 to 13 weeks 
as a sales-trainee, and I did about 5 months of what we call consumer 
sales, calling on consumers other than retail associations. 

Mr. Avery. The fleet operators? 

Mr. LAMPKIN. Yes, sir. 

Mr. Avery. Has it been the practice of the company in that 214 
years that you have served as a salesman to retailers to have the mer- 
chandise salesmen around rewriting these leases, extending these 
leases ? 

Mr. Lampkin. Yes, sir. 

Mr. Avery. With the operator? 

Mr. Lampkin. Yes, sir. 

Mr. Avery. That is all. 

Mr. Roosevetr. That will be all. Thank you very much. 

Mr. Lamextn. Thank you. 

Mr. Roosrvett. The next witness before the committee is Mr. Cash 
B. Hawley, president of the National Congress of Petroleum Re- 
tailers. Is Mr. Hawley present in the room ? 

Mr. Hawley, would you raise your right hand, please, sir. 

Do you solemnly swear the testimony you are about to give before 
this committee to be the truth, the whole truth, nothing but the truth, 
so help you God? 

Mr. Hawtey. I do. 


TESTIMONY OF CASH B. HAWLEY, PRESIDENT, NATIONAL CON- 
GRESS OF PETROLEUM RETAILERS, INC., ACCOMPANIED BY 
WILLIAM D. SNOW, GENERAL COUNSEL 


Mr. Rooseveur. Mr. Hawley, I believe you are accompanied by 
counsel, Mr. William Snow ¢ 
Mr. Hawtey. That is right. 
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Mr. Roosrvett. We are happy to have both you and Mr. Snow here 
before the committee. We are glad to see you, sir. 

Would you proceed with your statement in which, I believe, there 
are copies available for the committee and counsel and anybody else 
who wants them. 

Mr. Hawtey. Mr. Chairman, and members of the committee, I 
would like to say at the outset that I am in a peculiar position when 
I find myself in the position of following the star of the program. 

However, I will do the best I can. 

Mr. Roosevett. Well, this is not in any way a theatrical perform- 
ance, Mr. Hawley, and there are no stars. Each is a witness before 
the committee and we accord each the same courtesies and the same 
importance. 

Mr. Hawtey. Gentlemen, my name is Cash B. Hawley. I am presi- 
dent of the National Congress of Petroleum Retailers, and I have been 
an active service station operator for more than 30 years, operating a 
service station business in the same location since 1930. 

As the national trade association representing service station opera- 
tors, the National Congress of Petroleum Retailers is deeply interested 
in the subject of today’s hearings, namely, distribution practices in 
regard to tires, batteries, replacement parts, accessories, motor oil and 
antifreeze—frequently referred to as TBA. 

There are four major types of problems in connection with TBA 
distribution practices which deeply affect service station operators’ 
basic rights and economic interests. In accordance with actions of 
our annual sessions and directives of our board of directors, we are 
presenting information in regard to these problems today. 

One type of problem, namely, coercion and use of lease domination 
to control service station operators’ TBA purchases, has been with us 
for many years. The others are either relatively new or have taken 
on greatly increased proportions since the subcommittee’s last hear- 
ings in 1957. 

Three of these four major types of problems are either national in 
scope or have been the basis of complaints from a very large number 
of States. The fourth problem which is now only a few weeks old is 
limited to two States, but if not checked, will certainly expand into 
others. 

As the time for these hearings is severely limited, it would clearly 
be impossible for us to present all of the evidence and complaints 
which we have received in regard to these problems, but I believe it 
is possible by bringing in actual cases and by having dealers and 
association leaders here from representative areas to give the subcom- 
mittee a clear impression of the nature and extent of these problems 
and their effect on the basic rights of service station operators. 

Our testimony on TBA problems will deal with the following 
principal subjects: 

1. Coercion and lease domination to control service station opera- 
tors’ TBA purchases, that is, the continued use of the old, discredited, 
but not yet discarded TBA pressure devices, with some new varia- 
tions. 

These traditional patterns include (a) lease cancellations and 
threats of lease cancellations to enforce exclusive dealing policies and 
control dealers’ TBA purchases; (6) punitive rent increases where 
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dealers show too much independence on TBA purchases; (¢) indoc- 
trination and surveillance to enforce exclusive dealing requirements. 

These practices have receded somewhat as the result of Govern- 
ment actions and congressional investigations, but unfortunately 
cumulative evidence shows that TBA pressure, even in these old dis- 
credited forms, is still prevalent. 

Direct testimony as to these practices from representative States on 
the eastern seaboard, in the Midwest and in the Far West will be 
presented today. 

Much of this evidence, of course, has come to us on a confidential 
basis. The very pattern of TBA control operates to make the dealer 
fearful of disclosing the pressure to which he is subjected, and the 
fear of lease cancellation or termination as reprisal for supplying 
evidence openly is a very real thing. As a result, the majority of the 
case histories which will be presented today must be presented for the 
confidential information of the subcommittee only, or must be pre- 
sented in executive session, as the dealers who are under the pressure 
described are understandably fearful of reprisal by their suppliers for 
supplying the facts. 

Mr. Roosrvett. Mr. Hawley, caa I just say that I want it distinctly 
understood that it is the responsibility of your counsel to indicate to 
the committee when information submitted is confidential, because 
otherwise we will have no way of knowing, and it is also understood, 
of course, that even information submitted on a confidential basis must 
be sworn testimony. 

Mr. Snow. Yes, sir. 

Mr. Hawtey. Yes, sir. 

Mr. Roosevetr. You may proceed. 

Mr. Hawtery. The second major problem with which our testimony 
today will deal is suppliers’ development of new contractual devices 
which are being used to control dealers’ TBA purchases. This in- 
volves a downgrading of lessee dealers’ independence through con- 
verting their stations to commission-agent and commission-manager 
basis operation. 

At first, these commission agreements related only to gasoline, but 
now TBA is becoming involved as well. Ten of the twenty integrated 
companies have used these commission-agent agreements to a consider- 
able extent to control their dealers’ prices and margins on gasoline, 
and many of these companies have now extended these commission- 
agent agreements to cover motor oil. Esso has gone the furthest and 
is leading the way in further downgrading of the independence of 
their dealers by currently converting particular lessee and commis- 
sion dealers to commission-manager contracts under which the com- 
pany controls and establishes commissions allowed dealers not only 
on gasoline and oil but also on antifreeze, tires, and batteries. 

As Esso is leading the way in this contractual downgrading of 
dealers’ independence, and the effect on dealers’ TBA freedom is most 
pronounced under Esso’s commission-manager contract, our direct 
testimony on this subject today will deal primarily with Esso and with 
the various steps by which independent dealers have been converted 
contractually into company-controlled TBA agents. 

Evidence will also be submitted as to the conversion of dealers to 
commission-agent basis against their will and as to NCPR’s effort to 
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check this assault on dealers’ independence through an appeal for anti- 
trust law enforcement on this problem. 

The third problem—one of recent origin and very serious impact— 
to which our testimony today will be directed is the new Standard 
Oil Co. of California lease—its effect in limiting dealers’ TBA free- 
dom—and the methods employed to put this new lease into effect. 

The concept that the lease relationship and the lessor’s economic 
test as a landlord could not be used to control the lessee dealers’ 

usiness operations was established in two important Supreme Court 
decisions, the Standard Oil of California and Richfield cases, and was 
particularly well spelled out by the district judge’s language approved 
by the Supreme Court in the ?ichfield case. Not only does the new 
Standard Oil Co. of California lease collide with this concept by 
tying the lease to the supply contract and incorporating many provi- 
sions controlling the dealer’s business operations—but it also gives the 
supplier access to examine the dealer’s books and thus puts the means 
in the supplier’s hands for one of the worst forms of TBA pressure, 
namely, surveillance, policing and pushing around. Moreover, testi- 
mony which we will present today will show that Standard Oil Co. of 
California’s dealers are being required to sign these new leases—or lose 
their stations, the business which they have built up and their liveli- 
hood, when their present leases expire within a few months. 

As Standard Oil Co. of California is a very powerful international 
company and the undisputed market leader in five Western States, this 
attack on dealers’ independence and the pressure devices which are 
being utilized can grow to tremendous proportions through initiation 
by other companies within the next few months if it is not effectively 
exposed and combated ; and although this new lease plan is still in its 
infancy, we think it is so important that testimony today will be 
directed to an adequate presentation of this problem. 

The fourth major subject to which our testimony today will be di- 
rected is unfair pricing practices and price discrimination by major 
supplying companies against their own service station operators 
through sales of their branded motor oil, antifreeze and TBA mer- 
chandise at discriminatory low prices to discount houses, chain stores 
and commercial accounts. 

When a discount house or chain store sells a major oil company’s 
branded motor oil or antifreeze below, at, or close to the price at which 
the branded service station operators buy the same product from their 
gasoline supplier—all incentive and opportunity for the branded 
service station operators to handle the product advantageously are 
destroyed. The injustice of major oil companies discriminating 
against their branded service station operators through such sales is 
only equalled by the short-sighted folly of destroying their service 
station operators’ business in this manner. Nonetheless, the problem 
is prevalent and increasing, as our testimony today w ill show—with 
sale of some major suppliers’ branded motor oil or other branded 
products by discount houses and bargain centers in some areas at 
prices as low as branded service station operators’ cost. 

Obviously, the best evidence we can supply as to this i is a comparison 
of the selling price of these major oil companies’ branded motor oil 
and antifreeze at discount houses with the price charged the regular 
service station operators for the same product. 
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Suppliers should be asked the following questions: 

Is your company’s branded motor oil or antifreeze ever offered for 
sale in discount houses, bargain centers, or chainstores? If the answer 
is “Yes,” what is the price you charge such outlets for these branded 
products compared to the price charge your branded service station 
operators ? 

Small lot sales of antifreeze and TBA items to commercial or local 
government users by major gasoline suppliers at prices substantially 
less than the price charged their branded service station operators 
constitute a related problem with these serious effects : 

The discriminatory lower price completely forecloses the service 
station operators’ opportunity to compete for such small lot sales of 
basic service station merchandise, and the injury is greatly widened 
and deepened by the fact that the excessive discounts given commer- 
cial purchasers on such products by the major oil suppliers encourage 
the commercial purchasers to resell same to their employees or others 
at a price even below that paid by the regular service station operators. 
Where the product is one requiring skilled installation—such as brake 
fluid or antifreeze—such sales not only deprive the service station 
operators of the business but involve a danger to motoring safety 
from incompetent do-it-yourself installers, 

Such sales by suppliers of their branded merchandise either to 
discount houses, chainstores, or commercial accounts at prices sub- 
stantially below the prices charged their branded retailers involve, 
to say the least, a deeply unfair method of competition against the 
qualified and competent service station retailers who sell the great 
majority of these major oil company products. 

All four of the problems discussed are deeply important to the 
Nation’s service station operators because they affect their ability to 
make a living in the service station business. 

The first three problems involving coercion or control of TBA 
purchases so as to give the supplier a captive market for motor oil, 
antifreeze, tires, batteries, “as accessories—as well as gasoline— 
impoverish us in three distinct ways. 

First is the fact, which is a basic principle of economics, that: prices 
in a captive market are higher than in a free competitive market, and 
when gasoline suppliers exercise control over their dealers’ TBA pur- 
chases and lock out competing suppliers, the dealers generally pay a 
higher price than would be the case if their suppliers had to compete 
for their business. This higher price both reduces the dealers’ ability 
to compete by loading their cost and also curtails their chance to make 
a needed and fair margin of profit on TBA merchandise. 

In addition, restrictions on dealers as to TBA products which they 
may handle and also restrictions on their doing service work unduly 
restrict their ability to serve their customers and build their businesses 
on a sound basis. Thus the economic injury to dealers from TBA 

pressure and control devices is many sided. The inability to supply 
customers’ needs for competing products and the shutting out of 
service work which would go with these competing products, as well 
as the higher costs which are so often imposed on the suppliers’ forced 
TBA merchandise, deprive service station operators of the income 
needed to continue in business and serve the public adequately. 


52112—60—pt. 1-17 
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Here a few ratios and statistics will be helpful. The cost of goods 
sold in a service station as shown by various surveys and reports is 
from 75 to 78 percent of gross receipts. For example, the table on 
service station operating ratios in the booklet. on “Successful Service 
Station Management” published by the National Cash Register Co. 
shows the average cost of sales in a service station to be 75.7 percent 
of gross receipts. This figure would be even higher if it were not for 
TBA sales and service installations, as the cost of sales figure on 
gasoline is higher than the 75.7 percent average on all merc +handise 
and service sales. A fair percentage of TBA sales and service business 
is required to keep the cost of sales figure down to a level where the 
average service station operator can survive in business. In addi- 
tion, of course, the opportunity to buy TBA items competitively is 
essential ; otherwi ise, the lower margins allowed on captive TBA items 
will nullify the advantage. 

NCPR’s pilot survey on service station operating data conducted 6 
years ago showed slightly less than 20 percent gross margin on gas- 
oline but approximately 25 percent average of gross profit on total 
sales, the latter figure resulting from the comparatively higher gross 
margin on TBA and service sales—the TBA and service sales account- 
ing for approximately 24 percent of total sales. When either the per- 
cent of TBA sales or the margin which can be earned on TBA sales is 
reduced (through supplier control over the dealers’ TBA purchases), 
the dealers’ cost of sales figure and the gross margin necessary to meet 
operating expenses cannot “be met. Thus, it it is the dealers’ economic 
life which is at stake where coercive and TBA control practices are em- 
ployed by suppliers to shut out competing TBA merchandise and exact 
higher prices on the suppliers’ sponsored lines. 

‘We commend your subcommittee’s concern with these problems. 
The economic life of more than 200,000 service station operators is in- 
volved, and we sincerely hope that the testimony we will provide today 
will bea help to you. 

In the deepest sense, of course, the fundamental issue is not merely 
economic life, but economic life with economic freedom. What we 
are dealing with here is not only a practical economic issue basic to 
survival but is also one of the basic issues of freedom itself. Our 
Nation stands for freedom, for freedom of the individual against gov- 
ernmental tyranny and for government by the consent of the gov- 
erned. We also must stand, I believe, for economic freedom, for busi- 
ness relationshipss based on consent and on the mutual advantage of 
both parties, not business relationships based on economic tyranny 
of giant suppliers over little retailers or on coercion or subservience of 
retailers. 

To a large extent, both our economic life and our freedom are bound 
up with finding answers to the related problems of TBA pressure, 
downgrading of de: ilers’ independence, and unfair competition in the 
wide range ‘of service station merchandise with which this hearing 
deals. 

Thank you very much, 

Mr. Roosrvett. Thank you, Mr. Hawley. 

Mr. Snow. Mr. Chairman, all of teas matters are fully developed 


by testimony, and we have more direct testimony today than the com- 
mittee probably will be able to hear. 
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I mention that only as it relates to any questions which you might 
want to ask Mr. Hawley. : 

Mr. Roosrvett. Thank you, Mr. Snow. I think you stated exactly 
what I was going to emphasize, that Mr. Hawley has clearly set out 
the problem, without any question. I think the time of the com- 
mittee can now best be used in having it substantiated by specifics. 

Mr. Hawley, I just want to say one thing, however. You are an 
active, as you have said, service station operator ¢ 

Mr. Hawtey. That is right. 

Mr. Roosrvett. In your opinion, as has been suggested, would a 
prohibition on the oil companies from the direct handling of TBA 
products in any way hinder your ability to service the general public, 
your customers ? 

Mr. Hawtey. No, sir. 

If I understand your question right, you are asking me if a pro- 
hibition of the companies from exerting their effort to handle their 
products would hinder me to serve the public. The answer is “No.” 
I think I could say such service would be much better generally. 

However, I might add this: In my particular station, I happen 
to be one of the very few, I should say, who is an independent opera- 
tor. I do not have a major company supplier. While I sell a certain 
major oil product, I buy it through a jobber, and I haven’t encountered 
the problem. 

But because some others around me are in that position, I say it 
would definitely not hinder their supplying the public with the proper 
merchandise at the right price. 

Mr. Rooseverr. Let us put it this way: You are not in any way 
forced to handle the products of the supplier of your products, and 
you have found that it is to your advantage to handle many differ- 
ent products, the same as those of your petroleum supplier 4 

Mr. Hawtery. Definitely so; definitely so. 

Mr. Roosevetr. Mr. Avery ? 

Mr. Avery. Well, I can only say this, Mr. Hawley: I note that 
you have been a station operator for more than 30 years, and I pre- 
sume that you have developed a stable and desirable position that 
would be almost impossible for a man to acquire starting under mod- 
ern economic conditions. Would you agree to that? 

Mr. Hawtery. No; I wouldn't quite agree to that. 

Mr. Avery. You wouldn’t? You think it would be feasible to be- 
lieve that a young man could start up as a station operator now and 
go out and obtain the credit that would be necessary to provide the 
elaborate facilities that he would have to have to compete? 

Mr. Hawtery. I would like to answer that this way, providing 
some stops could be put to the apparently downgrading procedure 
that is going on. 

I think that a young man—I think there is a future in this business, 
providing we can have some means of getting away from the pres- 
sure that has been building up recently. I believe in this industry, 
and I believe in this industry as a business. I believe it can be a 
good business. I do not know if I can answer your question or not. 
My son is in the business with me. He operates the station for me 
as a partner, and I believe in it. 

But not long ago he came to me feeling that there was no future, 
and I sold him back on it again, thinking that something is going 
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to be done to make this a much better business for a service station 
operator. 

Mr. Avery. Let me ask the question this way: As an independent 
operator do you have to provide whatever credit is extended to your 
customers; is that right? 

Mr. Hawtey. No; no. I have the privilege of using the national 
credit card system of my supplying company. In other words, a credit 
card system that is employed by just about any major supplying com- 
pany is available to customers wherever their sign is shown, so I do 
have the privilege of using their credit system. 

Mr. Avery. I don’t like to belabor this point, but I think we would 
just as well clear it up. I thought I was clear on this. Just what is 
the distinction between an independent operator and a licensed opera- 
tor? 

Mr. Hawtey. Well, there—— 

Mr. Snow. Sir, Mr. Hawley suggested that maybe I could give these 
classifications, the classifications of the relationship of the supplier to 
the dealer. 

Now, Mr. Hawley happens to own his own station: 

Mr. Roosrveitr. Wait a minute. If you are going to testify, in 
order that the record be properly made, I will swear you in. 

Do you solemnly swear that the testimony, Mr. Snow, you are 
about to give before this committee shall be the truth, the whole truth, 
and nothing but the truth, so help you God ? 

Mr. Snow. I do. 

Mr. Hawley happens to own his own station. He handles a major 
national brand of gasoline which he buys through a supplier. That 
is rather an unusual or a different classification. 

But the classifications are these: Lessee dealers of major suppliers 
are the dealers who handle the major brand product and who lease 
their stations from the major brand supplier, either because the sup- 
plier owns the station or because the supplier has gone to the owner 
and gotten the lease on it, and then re-leases it to the dealer. 

Then there are the so-called independent major brand dealers who 
are the dealers who own their own stations but who handle major 
brand products. 

Mr. Avery. Well now, just a minute, is that what Mr. Hawley is? 

Mr. Snow. He handles a major brand product, but his supplier is 
a jobber for that major brand product. That is a further classifica- 
tion. I will get down to that in a moment. 

Mr. Avery. OK. 

Mr. Snow. The No. 2 classification are dealers who own their own 
stations but who handle major brand producis supplied by a major 
company to the dealer. 

Now, there are some subclassifications there, and there is a very 
sharp distinction in the subclassifications between the major brand 
dealers who own their own stations but who have surrendered the con- 
trol and initiative because they have been cajoled into or misled into it, 
or something, by giving the major company a lease on the station and 
taking a lease back. 

Now, so far as control is concerned, they have relatively as little 
freedom and sometimes will have a great deal more loss to sustain 
even than than the lessee dealers. 
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The other subclassification of the so-called independent major brand 
dealers includes those who own their -own stations but who do not 
sign a lease of their station to the major brand supplier, but who re- 
tain the control on the real estate and who sign only a gasoline supply 
contract with a major brand supplier. 

Next we come to a listing of the same classifications applied to 
dealers supplied by jobbers. You see, that would just duplicate the 
eroupings listed for major companies, but with dealers supplied by 
jobbers handling major brand products. That is, there are lessee 
dealers supplied with major brand products by major brand jobbers, 
and there are independent dealers supplied with major brand products 
by major brand jobbers, where the independent dealer owns his own 
station and where he leases it to the iobbér, and takes a lease back, 
and then where he owns his own station but doesn’t lease it to the 
jobber. 

Then the next major classification would be the independent brand 
stations. Increasingly these are somewhat integrated operations; 
that is, they are multiple operations by a single independent brand 
marketer, why buys his gasoline at a terminal at a price 5 or 6 cents 
below the brand dealer, “though it may be the same gasoline; it is 
often an employee proposition, although there are a few, some con- 
siderable number, of individual operators who are supplied by inde- 
pendent marketers or by independent refiners. 

The term “independent” is ambiguous, you see, because it is used 
both to relate to people who own their own stations in one meaning, 
and then in the other meaning it is used to relate to dealers who handle 
independent brands, sometimes called offbrands or nonmajor brand 
products. 

That is the general grouping of service station operators into classi- 
fications, at least those are the analytical classifications from the 
standpoint of analysis of the legal relationship and the type of 
products handled. 

Mr. Avery. I believe I followed you. 

You have three major classifications of operators, and under the 
second classification that you described as independent dealers han- 
dling major brands, you also have three subclassifications of them? 

Mr. Snow. Yes; two, at least—those who surrender their lease, 
those who give the major brand a lease on the station 

Mr. Avery. And re-lease it back. 

Mr. Snow. And re-lease it back, and those who don’t; those who 
retain their independence by simply saying, “I won’t give you gasoline 
rights on my property. I will sell your product, but i won't give 
you a lease and be an attendant on my own property.” And we have 

a problem of education to teach dealers they do not have to surrender 
lease control to get products; there are those who make their owner- 
ship count for something by entering into a supply contract only. 

Mr. Avery. He has just a sales contract, in other words? 

Mr. Snow. Just a sales contract; that is right. 

Mr. Avery. Let’s get Mr. Hawley back into this picture. Where 
do you put him in there ? 

Mr. Snow. Mr. Hawley comes in the third group or actually in the 
fourth group. 

Mr. Avery. Fourth major or fourth sub under the independent 
dealers ? 
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Mr. Snow. No; in the fourth major group. The third major 
group 

Mr. Avery. All right. 

Mr. Snow (continuing). Would be the lessee dealers of major brand 
jobbers. He comes in the fourth group. He is an independent dealer 
served by a major brand jobber. 

Mr. Haw.ey. Mr. Chairman, may I clear one point; I am not sure 
you got it exactly right. 

I don’t—the jobber-supplier, namely, Wayne Oil Co., owns the 
property that I operate. 

Mr. Snow. I misunderstood. 

Mr. Hawtey. I am, in a sense, an independent dealer, because I 
own my business. I don’t own the property. I have a lease, a long- 
term lease, from the Wayne Oil Co., with an option to buy the prop- 
erty any time during the lease. So I am about as independent as 
you can be without actually owning the property. 

Mr. Snow. Representative Avery, then you correctly classified Mr. 
Hawley. He is in the third group. He is a lessee dealer of a major 
brand jobber. 

Mr. Hawtey. I would want to say I wish every dealer had an op- 
eration like that, because I commend my company and the relations 
very highly. 

Mr. Snow. Fourth would be the dealer who owns his own station 
but who handles a major brand product supplied by a jobber, and 
then you come on down to the classifications of dealers who are 
handling the offbrand or independent brand product, and there are 
fewer of them because most such products are distributed, that is, 
relatively fewer of them, because most such products are distributed 
in small chains or in rather large retail outlets that tend to be some- 
how integrated with the source of supply rard integration it is 
called. 

Mr. Avery. Thank you, Mr. Chairman. Thank you, Mr. Snow. 

Mr. Roosreveir. Any questions ? 

Thank you very much, Mr. Hawley. We appreciate your appear- 
ance before the committee, as always. 

Mr. Hawtey. Thank you. 

Mr. Roosevetr. Our next witness is Mr. William D. Tucker of 
Jacksonville, Fla. 

Mr. Tucker, will you raise your right hand, please, sir. Do you 
solemnly swear the testimony you are about to give before the com- 
mittee will be the truth, the whole truth, and nothing but the truth, 
so help you God ? 

Mr. Tucker. I do. 








TESTIMONY OF WILLIAM D. TUCKER, BUSINESS MANAGER, ALLIED 
GASOLINE RETAILERS ASSOCIATION OF FLORIDA; ACCOMPANIED 


BY WILLIAM D. SNOW, GENERAL COUNSEL, NATIONAL CONGRESS 
OF PETROLEUM RETAILERS 


Mr. Roosrvert. Mr. Tucker, would you give your full name and 
your association and business connections and your address to the 
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committee, and then proceed with such statement as you want to give 
us in your own words? 

Mr. Tucker. All right, sir. 

My name is William D. Tucker. I am the business manager of the 
Allied Gasoline Retailers Association of Florida with offices in Jack- 
sonville. I have been employed as a trade association executive with 
gasoline dealers associations in Georgia and Florida continuously dur- 
ing the past 12 years. During this entire period I have never seen 
such a shoe king increase in TB: A pressure on dealers by major supply- 
ing companies with such disheartening use of lease cancellations to 
enforce TBA pressure as is now going on in Florida. 

There is not time even in an all- day hearing to fully present these 
cases which have occurred in the State of Florida alone during the 
past 6 months. But in order that the subcommittee may know ‘what 
is going on, I am going to read a few representative affidavits from 
dle: alers “showi ing the patterns of TBA pressure which major oil com- 
panies are currently using in Florida. I will also submit for the 
confidential consideration of the subcommittee a few other affidavits 
from dealers who are fearful to have their names used in an open 
hearing. 

Mr. Rooseverr. It is my understanding the ones you will read to 
us are not confidential ? 

Mr. Tucker. That is right. 

These lease cancellation cases and the pressure which goes with 
them are having a shocking effect on dealers and on suppliers of inde- 
pendent TBA lines and motor oil. For example, I have observed in 
Jacksonville where I live that during the past 60 days metal display 
cases of Wynn’s friction proofing oil normally display ed at the front 
of the station have prac tically disappeared from view in Gulf stations, 
When I asked the Wynn’s representative about this, namely, Mr. Nick 
Strickland, a few days ago, he told me that about 50 suc h cases had 
been removed from driveway displays by Gulf dealers in the Jackson- 
ville area alone. 

As to Standard Oil Co. of Kentucky, he said that, although their 
commission stations had never been free to display Wynn’s oil, that 
now the dealers of this company on “C” basis were so frightened they 
had even asked him not to call on them any more or drive his truck 
into their driveway. 

The TBA pressure conditions to which dealers are now being sub- 
jected are so common that they are even becoming a matter of gen- 
eral knowledge—and in the case of one community newspaper, 
namely, the “Arlington Outlook,” they have been commented on in a 
series of articles dealing with service station operators’ problem. 

Mr. Roosrvetr. May I ask, Mr. Tucker, whether you are submitting 
these series of articles to the committee / 

Mr. Tucker. Yes, sir; I am. 

Mr. Roosevetr. All right. 

Mr. Tucker. I would like to put copies of these articles into the 
record at this point. At this point let me read just two paragraphs 
from the article appearing October 1, 1959: 





Usually an oil company has a contract with the dealers for buying tires and 
batteries and they are told what their quota must be. If they sell at retail 
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price, they are selling above the cost that same item could be purchased at an 
auto supply store. If they cut their price the dealer takes the loss. When they 
are forced to have a heavy inventory it’s impossible for the dealer to extend 


credit which all dealers agree is a “must” to have successful service stations 
in Arlington. 


This reporter was shocked at the “high pressure” tactics some oil companies 
use on their dealers. One dealer told us that an oil company suggested to him 
that he give up his lease in favor of another person who had more money to 
invest in the station. When he refused, he was told he could no longer do 
any repair work because in doing repair work he was tying up his money in 
parts that the oil company felt should be used in putting in more gas. 

Mr. Avery. Excuse me, Mr. Tucker. What did you mean there, 
“should be used in putting in more gas?”” Do you mean selling more 
gas or storage or what ? 

Mr. Tucker. No. I have an affidavit from this dealer. His prob- 
lem was that he did not have sufficient capital to really stock the 
station like the company wanted it stocked. He had what we con- 
sidered to be an adequate stock and they brought up the fact, which 
was brought out in the dealer’s affidavit, that ‘if he were not buying 
these parts, the parts necessary to do the repair work, that he could 

take that same money and put it into more gas and more TBA to put 
into the station. 

Mr. Avery. Was he running out of gas part of the time or why 
would they care ? 

Mr. Tucker. No, he was not running out of gas. I will bring out 
in his affidavit that he did run out of gas, but it was because they 
refused to deliver to him. But he was not running out because he did 
not have the money. They just felt that he could take the money he 
was using to buy parts to do mechanical work, and put that in buying 
more gas ‘and TBA from that company. 

Mr. Avery. In other words, they wanted him to carry a part of 
the cost of the inventory that the company was carrying then; is that 
what you are saying ? 

Mr: Tucker. Well, it was his inventor y: 

Mr. Avery. But if it was put in his tanks, he would be carrying it, 
wouldn’t he, instead of the company ? 

Mr. Tucker. That is right. 

Mr. Avery. All right. 

Mr. Tucker ( reading) : 


He was told also he must keep his station open longer than he had been 
when there wasn’t enough business to pay his light bill. 


Also, I would like to read just one paragraph from an earlier article 
dealing with this same newspaper appearing September 18, 1959, 
stating: 


This week two of our successful service station operators are moving their 
business to different stations because they refuse to sell merchandise that 
does not meet with their standards, or because they refuse to buy new merchan- 
dise that they are already overstocked on. There is a Federal law that pro- 
hibits an oil company from forcing a dealer to sell merchandise other than 
their gas and oil, but the companies have reverted to such taetics as refusing 
to renew a lease or raising the rent. 


I wish to submit copies of these entire articles for the record marked 
exhibit A and exhibit B. 

Mr. Roosevetr. They will be accepted for the record. 

(Articles marked “Exhibit A” and “Exhibit B” follow :) 
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Exuisir A 
[From the Arlington (Fla.) Outleok, Oct. 1, 1959] 


SERVICE STATION OPERATORS CLAIM ARLINGTON CANNOT Support 31 SERVICE 
STATIONS 


(By Margery Green) 


In last week’s edition we gave our readers the oil company’s viewpoint on 
the question of the number of service stations in Arlington. This week we pre- 
sent the dealers’ viewpoint as told to us in personal interviews with almost 
every one of the 31 service stations in Arlington. 

In every interview the dealer denied they could ever hope to make the $10,000 
to $25,000 a year as the oil companies claim. We were shown tax forms show- 
ing two dealers made less than $4,000 last year. One operator made $3,824.33 
for 14% hours work every day which figures about 75 cents an hour. 

Dealers are required to buy everything from balloons to glass tumblers to 
give away to customers for sale promotions. They are also compelled to spend 
their advertising capital the way the oil companies see fit. 

Usually an oil company has a contract with the dealers for buying tires and 
batteries and they are told what their quota must be. If they seil at retail 
price, they are selling above the cost that same item could be purchased at an 
auto supply store. If they cut their price the dealer takes the loss. When they 
are forced to have a heavy inventory it is impossible for the dealer to extend 
credit which all dealers agree is a “must” to have successful service stations in 
Arlington. 

Gas wars are a hectic problem. They have ruined many service station opera- 
tors. The operator has to assume part of the loss in a gas war which in most 
cases is approximately 1 cent on every gallon he pumps. 

The dealers all doubted very seriously that Arlington residents requested 
more stations. Many have said if any more stations are constructed in 
Arlington they will be forced out of business. 

This reporter was shocked at the “high pressure” tactics some oil companies 
use on their dealers. One dealer told us that an oil company suggested to him 
that he give up his lease in favor of another person who had more money to 
invest in the station. When he refused, he was told he could no longer do any 
repair work because in doing repair work he was tying up his money in parts 
that the oil company felt should be used in putting in more gas. He was told also 
he must keep his station open longer than he had been when there wasn’t enough 
business to pay his light bill. 

Dealers feel that there is not much that can be done to relieve the situation. 
but the general public knowing the full facts will help them and ease pressure 
from the oil companies. 

From service station dealers we have received nothing but praise for endeavor- 
ing to bring out the facts in this case of too many stations. However, the sad 
part of the whole story is the “fear” by which the dealers expressed concern 
that their name might be mentioned as one giving information to the Outlook. 

Is this Florida or Moscow? Is this Democracy? 


THE PUBLIC VIEWPOINT 


Since the beginning of this series some weeks back, many people have given 
their viewpoints on the subject of the number of service stations in Arlington. 
They have been both pro and con. These are typical remarks. 

“Bven if Arlington does not have as many stations per capita as most sections 
of Duval County, let’s keep it that way and allow the stations here to make a 
decent living.” 

“It is a well-known fact that a service station depreciates the value of the 
property around it, so I guess it’s a good thing they build close together.” 

“When a new section is laid out, one block should be set aside for service sta- 
tions and when it is full no more should be allowed.” 

“T would like to see a service station somewhere on Fort Caroline Road. We 
ran out of gas once on this road and had to walk a good many miles to get more 
gas.” 

“Well, even though they do go out of business quite regularly, they can always 
be converted to another business.” 

“They are not doing us any good, but I can’t see they do us any harm.” 











260 SMALL BUSINESS PROBLEMS IN PETROLEUM INDUSTRY 


“The service stations are taking up choice property that could later be used 


for more desirable business.” 


“Even though it takes less money and education to open a service station, that 
money is just as important to that individual as a larger amount would be to 
another person.” 


“I think that the dealers should band together and form sort of association. 
Together they will be heard.” 

“It is disgusting to see so many stations so close together as they are in Arling- 
ton. When one builds you can be sure that more will follow.” 

Mr. G. H. Stenner, who was at one time a service station dealer in Arlington, 
told how he lost $3,000 in just 6 months. Commenting on the oil companies’ 
views, he personally challenged the oil companies to prove that Arlington resi- 
dents wrote letters requesting more stations. He also said that he would like to 
see legislation passed to limit the number of stations in any one area. 


Can Arlington Support 31 Service Stations? 





: ne oe sg eee 4 i ; Fs ; BY JOE HERNAS iOEZ- 
TYPICAL BIRDSEYE VIEW OF ARLINGTON — Six service stations in a tow in this 
section of Arlington Road indicates Arlington has plenty of gas . 


ExHIsit B 
{From the Arlington (Fla.) Outlook, Sept. 18, 1959] 
Gas, GAS, EVERYWHERE—LIKE SITTING ON A POWDER KEG 
(By Margery Green) 
At press time this community had 31 service stations; however, by the time 
the Outlook hits the streets there might be a few more. 


One of the biggest complaints among Arlington residents is the large number 


of service stations that have been erected here over the past few years. Since 
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the Outlook strives to find out the reasons connected with the problems of this 
community, several of the service station dealers were interviewed in order to 
get a clear picture of the situation. - 

This reporter was both shocked and amazed at the conditions that exist. It 
seems that the oil companies are among the richest businesses in the United 
States, and a large amount of money must be paid each year in taxes. In order 
to defray the amount paid in taxes, a certain percent of their revenue is set 
aside for construction, which means new stations. At the present time there 
are 31 stations in Arlington. 

Another factor to look at is that in event of another war an oil company is 
allotted gasoline according to the number of stations it has. Anyway you look 
at it the oil companies can’t lose. 

The stations are usually leased to a dealer who operates them as a private 
business. Although there is no charge for the lease it is necessary for a dealer 
to have about $4,000 capital to buy their inventory, and have enough to operate 
on until he gets his business built up. If the dealer is lucky, he may get a good 
return on his investment; however, out of all the service stations in Arlington, 
there is only two or three that have not changed hands during the past 4 years 
at least once. Some of them have changed as many as six times. 

This week two of our successful service station operators are moving their 
business to different stations because they refuse to sell merchandise that does 
not meet with their standards, or because they refuse to buy new merchandise 
that they are already overstocked on. There is a Federal law that prohibits 
an oil company from forcing a dealer to sell merchandise other than their gas 
and oil, but the companies have reverted to such tactics as refusing to renew 
a lease or raising the rent. 

The dealers are the ones who are the unhappiest over the number of stations 
in Arlington. As one of them put it, “When you keep dividing a pie the amount 
per person is bound to get smaller.” As well as being an eyesore to the com- 
munity, the oil companies are leasing choice business property making it hard 
for other business to find suitable locations. We here at the Outlook have been 
trying to tind property to rent for a print shop, but everywhere we look there 
is a service station. 

Just recently one oil company Was in the process of removing a large oak 
tree, which they said would take away from their business. The residents 
raised such a furor, and since the tree was on county property, our commis- 
sioner stopped the removal of the tree. The trees on University Boulevard 
across from Arlington School were a source of pride for many years to Arling- 
ton residents. Now the trees have been removed and we have in their place 
another concrete monster known as a service station. 

What is the solution to this situation? It has gotten so when anyone sees 
construction started along any of our main roads, their immediate reaction is 
“must be another filling station.” Arlington cannot possibly support all of 
these stations. If any of our readers have any suggestions let us hear from 
you. 


[From the Arlington (Fla.) Outlook, Sept. 24, 1959] 
CAN ARLINGTON Support 31 SERVICE STATIONS 
THE OIL COMPANIES’ VIEWS 


During the past week I have had conversations with several of the major oil 
companies concerning the number of stations in Arlington. From these conversa- 
tions almost the same answers were given to all of the questions asked concern- 
ing this problem. 

All of the companies have stated that there is not enough stations in Arlington 
to serve the needs of the people, and that they receive letters from residents 
asking that more stations be erected so it won’t be inconvenient to have their 
ear serviced. According to statistics there are 750 stations in Duval County 
serving 400,000 people, when this is compared percentagewise to Arlington’s 31 
stations that serve 50,000 people. This community has less stations per capita 
than any other section in the county. Since Arlington is the fastest growing 
section in the county, it is necessary to build more stations in order to care for 
the new residents. 
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When asked how the new stations affected the dealers who were already 
operating here, it was pointed out that the companies did not encourage competi- 
tion between any of their stations, but felt that they had to bow to the public 
demand and erect more stations for the convenience of their customers. 

As to the cause of stations closing and changing hands so often, it was stated 
that a man can get into the service station business with less money and educa- 
tion than is required in any other business he might contemplate. The « -ompanies 
have learned from experience that if a man does not succeed in the service station 
business it is often because he does not put enough time and effort behind his 
venture. Unsuccessful operators are an exception rather than the rule, and 
salaries ranging from $10,000 to $25,000 per year were quoted as being average. 

One oil company which has a $100,000 investment in just one of its stations in 
Arlington said that with that kind of money at stake, you have to have stations 
that pay off. An official from this company also gave some very interesting 
figures to the number of people employed by oil companies in Jacksonville. All 
total 7,000 people are employed by the oil companies which, in addition pay 
heavy taxes that go toward the support of the county. 

At the present time there are two stations under construction in Arlington 
and according to the oil companies as long as public opinion demands it we can 
expect an even greater number to be built here. 

Mr. Tucker. Different companies have different methods of con- 
trolling their dealers’ TBA purchases and using lease domination 
and lease cancellation methods to enforce this control. It would ap- 
pear from interviews I have conducted and statements and affidavits 
which I have received from dealers that the method used by American 
Oil Co., known as Amoco, subsidiary of Standard Oil Co., of Indiana, 
is to compel their dealers to go on a stock-up loan program under 
which the dealer is obliged to stock up beyond his TBA needs with 
Amoco products exclusively, going so heavily into debt to Amoco 
under this plan and kept so strapped through Amoco repaying itself 
by taking out an extra one-half cent to 1 cent per gallon on the price 
of easoline—that there is no chance for him to buy competing TBA 
lines. If the dealer refused to go along on this unsound plan of let- 
ting Amoco monopolize his TBA purchases through the stock-up loan 
arrangement, he faces lease cancellation. 

Mr. Roosrvetr. Do you have an affidavit of that? 

Mr. Tucker. I have one affidavit to that effect, and one confiden- 
tial affidavit to that effect. 

Mr. Roosevetr. All right. 


Mr. Tucker. I will now read the affidavit of an Amoco dealer in 
Jacksonville who suffered this fate of receiving a lease cancellation 
notice because he was reluctant to go along on Amoco’s dictation— 
and who was required to surrender to Amoco’s demand as a condition 
of getting his lease back. This affidavit is from Cameron T. Hartley, 
operator “of Hartley’s Amoco service station in Jacksonville and is 
attached to my statement as appendix A. 

Mr. Rooserverr. Without objection—would you submit that first 
for counsel to look at before we accept it for the record? It is at- 
tached. Do you have the original? 

Mr. Tucker. I am just trying to locate it. 

Mr. Avery. Mr. Tucker, are you going to read that for the record 
or not? 

Mr. Tucker. Yes, sir; I am. It looks like the mimeographing 
company did not give it back to me. 
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Mr. Roosrverr. You read it and then you can supply it. 

Mr. Tucker. This is the statement of Cameron 'T. Hartley, Hart- 
ley’s Amoco service station, 4467 San Juan Boulevard, Jacksonville, 
Fla. 


I am the operator of Hartley’s Amoco service station, 4467 San Juan Boule- 
vard, Jacksonville, Fla. I have operated this station with my brother over 2 
years, 

In the latter part of July 1959 Mr. Arthur, an Amoco representative, called 
on me to explain the stock-up loan program. After he explained this to me I 
decided against it. After my telling Mr. Arthur that I would not be interested in 
this program, he left. On or about July 25, Mr. Charles Anderson, Amoco 
representative, called on me and presented me with a plan that I might buy 
$2,000 worth of tires, batteries, and accessories payable at the rates of one-half 
cent to 1 cent per gallon of gasoline provided however that the contract was 
paid in less than 2 years. There was interest added to this but at this par- 
ticular time I cannot remember the exact amount. I also told Mr. Anderson that 
I was not interested in such a contract, now or at any other time during my con- 
nection with American Oil. Mr. Anderson stated to me that it would be a lot 
better for me to go along with this contract because my lease was soon due for 
renewal. Mr. Anderson said that I can tell you that in the event that you don’t 
go along that your lease will be canceled. On or about August 10 a lease can- 
cellation notice was received by me by registered mail with return receipt 
requested. 


I have that letter for the record. 
(See p. 265 for letter.) 


Registered letter No. 2775. This was sent to my home address. After re 
ceiving this statement of cancellation I decided to make a visit to the office of 
American Oil Co. I phoned for and obtained an interview. Mr. Anderson and 
Mr. Zinolph were present. The conversation eventually drifted around to the 
stock loan program. I was told that if I would agree to this program that they 
would in turn grant me a new lease. That if I did not that they would have 
to raise my rent. They said that in the event that I would consider the loan 
that they would make my rent based on 1% cents per gallon. That if I did 
not, my rent would be based on 1% cents per gallon and that there was some 
doubt as to whether or not they would get a new lease issued on 1% cents. 
Prior to the lease in question my lease read a 1-year contract but that if I 
signed the new lease that it would be only on the basis of 6 months. After 
thinking this over and considering the amount of investment that I had in the 
station, I consented to the loan with a lease calling for 144 cents per gallon 
rent on a 6-month basis. I am not at all satisfied with this kind of arrange- 
ment because of price differential between Amoco and other local wholesale sup- 
ply houses. Attached is one invoice showing purchase of seal beam headlights 
which will bear out that I purchased Guide T-3 headlights from Conley United 
Service for $1.25 less 2 percent for cash while I pay Amoco for the same Guide 
headlight $1.40 less 2 percent for cash. 

I wish this information to be used in any way that it will be of benefit to 
the gasoline retailers of this Nation. 
CAMERON T. HARTLEY. 

Sworn to before me this 9th day of December 1959. 


[SEAL] VIRGINIA J. TUCKER, 
Notary Public, State of Florida at Large. 


My commission expires January 14, 1962. 
Bonded by American Fire & Casualty Co. 


(The invoice referred to follows:) 
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INVOICE SUBMITTED AS PART OF AFFIDAVIT OF CAMERON T. HARTLEY 
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Mr. Avery. Mr. Tucker, before you go on, I want to ask you a 
question. 

Mr. Tucker. Yes, sir. 

Mr. Avery. To your knowledge, were there any other issues in- 
volved in the extending of this ‘lease with the Amoco between the 
Amoco Oil Co. and Mr. Hartley other than the actions that you have 
made note of in this affidavit ? 

Mr. Tucker. To my knowledge there was not. Mr. Hartley did 
not tell me and I don’t know whether he even realizes i it, but I believe 
the reason why they canceled his lease at this time, Amoco called on, 
I think, every Amoco dealer in Jacksonville with this loan program. 

Hartley was very much opposed to it, and he went out. and talked 
to several other Amoco dealers, telling them of his opposition to this 
program, and my belief is that was the reason they tried to use him 
as an example in canceling his lease out. If there was any other 
reason I am not aware of it. 

Mr. Avery. Well, that was specifically the point I wanted to make. 
To your knowledge there were no business difficulties, no objection to 
8 way Mr. Hartley had operated his station due to the cleanliness of 

, the amount of help he had around to meet, the accepted require- 
dee and so forth? You don’t 7 of any other problems? 

Mr. Tucker. To my knowledge, I don’t know of any other reason. 

One thing I think you would be interested in— they are going to loan 


him this money over a 2-year period, but yet they only give him a 6- 


se lease, which is going to place him in an embarrassing situation. 
I don’t know whether they are going to collect it after 
him out. 


they cancel 
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Mr. Avery. We would like to see this lease. 

Mr. Tucker. It is attached. I am submitting duplicate originals 
of this affidavit to the subcommittee along with copies of the cancella- 
tion notice and the lease. 

(Copies of the cancellation notice and letter of transmittal listing 
new lease documents are as follows. The lease and accompanying 
documents are retained in committee files.) 


AMERICAN OIL Co., 
Jacksonville, Fla., August 21, 1959. 
Re Service station No. 1297, San Juan and Roosevelt Boulevard, Jacksonville, Fla. 
Mr. CAMERON T. HARTLEY, 
Trading as Hartley’s Amoco Service, 
Jacksonville, Fla. 

DeaR Mr. HArtiey: Reference is made to lease dated September 25, 1957, and 
dealer agreement (form 461) dated September 25, 1957, from the American Oil 
Co. to you, including all supplements and modifications thereto and all other serv- 
ice station operating papers concerning the service station premises located at 
San Juan and Roosevelt Boulevard in the city of Jacksonville, State of Florida. 

Pursuant to the provisions of said lease and other agreements, the American 
Oil Co. does hereby terminate same effective September 24, 1959. Therefore, 
notice and demand are hereby given you to quit and deliver up possession of the 
said premises, together with all equipment and apparatus used in connection with 
the said service station heretofore leased or loaned to you by the American Oil Co., 
on or before the said September 24, 1959. 

Very truly yours, 
R. H. Burrirr. 


AMERICAN OIL CoO., 
Jacksonville, Fla., October 8, 1959. 
Re service station No. 1297. 
Mr. CAMERON T. HARTLEY, 
Hartley's Amoco Service, 
Jacksonville, Fla. 

Deak Mr. HARTLEY: We are pleased to enclose herewith, for your records, ap- 
proved copies of the following agreements signed by you with the American Oil 
Co. : 

Form 342: Lease No. 1297, dated September 25, 1959, effective September 25, 
1959. 

Form 461: Dealer agreement No. 1297, dated September 25, 1959, effective 
September 25, 1959. 

Form 461-C: Dealer contract No. 1297, dated September 25, 1959. 

Form 271—T: Lease of equipment, dated September 17, 1959, effective October 
1, 1959. 

Form 331-A: Cancellation of previous agreements, dated September 24, 1959, 
effective close of business September 24, 1959. 

We appreciate the opportunity to continue doing business with you and feel 
confident that our relationship will be mutually beneficial and profitable to all 
concerned. For any assistance that you may need, we sincerely hope that you 
will feel free to call on your local Amoco sales representative. 

Very truly yours, 
R. H. Burrtirt. 

We have had other complaints from Amoco dealers about this same 
situation, and at least one other Amoco dealer has been canceled and 
has not been renewed in connection with this same pattern. 

In the case of Atlantic Refining Co., it appears quite clearly from 
interviews, complaints and affidavits which I have from dealers that 
if the dealer doesn’t get along with Firestone—which supplies At- 
lantic’s sponsored TBA line—that the dealer is marked for trouble 
with Atlantic. Also, it appears that Atlantic does not hesitate to 
‘ancel a dealer’s lease outright for failure to follow Atlantic’s dicta- 
tion on purchasing Atlantic’s own brand of antifreeze. 
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Here let me read the affidavit of Jim Newman, former Atlantic 
service station operator who gave up his station of his own—his lease 
was not canceled—he gave notice to the company that he was giving up 
the lease, and that he gave up his station on October 1, 1959. 

This affidavit illustrates both the necessity for an Atlantic dealer 
to get along with Firestone in buying the Atlantic-sponsored TBA 
line and also how the dealer can lose his lease when he resists Atlantic’s 
dictation on antifreeze purchases. 


This affidavit is attached to my statement as appendix B. 
This is the statement of Jim Newman, former operator of Jim New- 


man’s Atlantic Service, Rogero and Arlington Roads, Jacksonville, 
Fla.: 


In 1958 I attended the training school of Atlantic Refining Co., after which 
I leased, on November 1, 1958, the Atlantic station at Rogero and Arlington 
Roads, a new station just constructed. I was under their management plan 
under which I was guaranteed an income of $400 a month. At the end of the 
first month of operation Atlantic reviewed my financial statement. Instead of 
receiving g@ guarantee of $400 a month, I was told that I owed them $28. This 
was because they had disallowed a number of expenses. At the time that I 
started operations I was consigned 5,500 gallons of gasoline. I paid for this 
gasoline at a rate of 1 cent per gallon each time I bought additional gasoline. 
On each delivery they would fill me back up to 5,500 gallons and I would pay 
for the gasoline I had sold plus the 1 cent to repay for the gasoline consigned. 
At the end of about 4 months of operation, the Atlantic salesman, Jim Skiles, 
told me that I was off the management plan under which I was guaranteed an 
income. I had never received any money under this guarantee. A short time 
later Jim Skiles informed me that I was off of consignment of gasoline; that I 
must pay for the balance I owed on the 5,500 gallons of consigned gasoline. 
I had never had any experience in the service station business before and when 
I opened my station I went down to Firestone and bought a stock of Firestone 
tires, batteries, and accessories, according to their recommendations, amounting 
to approximately $1,285. 

Later when I learned more about the business, I found that a lot of the 
merchandise that I had bought on their recommendations was stock that I 
could not sell. I did not have any first-line tires. Many of the items were odd 
sizes. I requested that Firestone take this merchandise back in exchange for 
items which I could sell. They refused. I quit buying from Firestone because 
of this problem plus the fact that I received poor delivery service, their prices 
were higher than I could buy competitive merchandise elsewhere, and the fact 
that I was unable to get satisfaction on battery adjustments. After I quit 
buying from Firestone I was called on by two representatives of Firestone and 
one representative of Atlantic who said that they wanted to straighten out the 
trouble. I told them that the reason I had stopped buying merchandise from 
them was because they refused to take back the items which I could not sell and 
the other reasons I have stated. They stated that they could not take back the 
merchandise since they have to mark down the value of their stock and some 
of the tires which I had purchased were valued at only $4 on their book. 
They wanted me to take an order to “second” tires which they were having a 
special sale at that time. I refused but they said they would send them out. 
When they sent the tires I was in a better mood and did not refuse the tires 
but did not sign for them either. When I found that I could not sell the tires 
I called and asked them to pick them up, but they refused. It was then that 
I decided not to handle any more Firestone tires. I arranged to swap the tires 
of my original stock, which I had paid for, for some Vanderbilt tires. When 
Firestone learned that I had swapped tires and put in Vanderbilt tires, Mr. 
Lockenhour of Firestone called Vanderbilt and said that I had swapped tires 
on which Firestone had a mortgage and made insulting remarks about me. 
I told Mr. Lockenhour that the tires I had swapped were my tires that were 
fully paid for and that the second tires which they had sent out were still 
in the rack at the station waiting to be picked up. 

After this incident everything that I did was wrong and I was criticized about 
everything that I did by Atlantic representatives. Mr. Thorne, Atlantic sales 
manager, came by my station and asked about purchasing antifreeze. I told 
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him that I had about decided to purchase my antifreeze from Conley United 
since they would put in 200 gallons on consignment at $2 a gallon. Mr. Thorne 
replied that they would put in 200 gallons, at the same price and I could pay 
for it at the rate of 144 cents per gallon when I purchased gas. When I refused, 
then he said that this was the end and that my lease would not be renewed. 
This was about 45 days before my lease expired. I gave notice that I was giving 
up the station and gave up the station on October 1, 1959. 
JAMES W. NEWMAN. 
Sworn to before me this 9th day of December 1959. 
[SEAL] VIRGINIA J. TUCKER, 
Notary Public, State of Florida at Large. 

My commission expires January 14, 1962. 

Bonded by American Fire & Casualty Co. 

Mr. Roosevetr. The original of the affidavit of appendix B, do you 
have the original ? 

Mr. Tucker. Yes. 

Mr. Roosevetr. Will you submit that to the committee ? 

Mr. Tucker. I think you already have Newman’s. 

Mr. Snow. Mr. Chairman, will you see if the material I handed up 
to you does not include Newman ? 

Mr. Roosrvetr. I have a mimeographed copy, but I need the origi- 
nal. 

Mr. Snow. Yes, all right. 

Mr. Tucker. I found the original and also the original on Hartley. 

Mr. Roosevett. Without objection, they will be included in the files 
of the committee. 

(The documents referred to are retained in the committee files. ) 

Mr. Tucker. How Atlantic can break a dealer’s finances through 
letting him run out of gas and thus cause him to give up the station 
when he does not go along with their dictation in regard to not spend- 
ing money on parts for mechanical work and other matters is illus- 
trated in the affidavit of Lloyd W. Black which I am submitting to 
the subcommittee along with supporting documents as exhibit C. 

(Exhibit C follows :) 


ExHIBiT C 


STATEMENT OF LLOYD W. BLAcK, BLACK’s ATLANTIC SERVICE, 5958 MERRILL Roan, 
JACKSONVILLE, FLA. 


On April 20, 1959, I leased an Atlantic Service Station at 5958 Merrill Road, 
Jacksonville, Fla. I was to pay a rent based on my gross sales and on a com- 
mission basis according to their lease agreement. The rent was to be payable on 
the 10th of each month. The first month my gallonage was 17,000 gallons of 
gasoline, and in September 1959, I pumped 15,000 gallons of gasoline. This re- 
duction in sales was due to the fact that two more stations were built in my 
immediate vicinity since the time I opened up. 

When I leased the Atlantic station, the representatives of Atlantic were fully 
aware of my financial condition, and that I did not have sufficient funds to accept 
delivery of gasoline of large quantities, and I asked that they—it be delivered to 
me twice a week. They stated that I would have to pay on a cash basis and 
this placed me under undue strain since it was necessary for me to go to the 
bank and secure cash before each delivery of gasoline. On or about the 15th 
of September, 1959, Mr. Holly Thorne came to my station and asked me if I 
would give up the station and vacate it since they had another man who wanted 
to operate it and he had more operating capital. I told him that I was not will- 
ing to give up the station until the expiration of my lease, March 31, 1960, and 
also told them that if Atlantic could find any reason why I was not operating 
satisfactorily to go ahead and try to put me out. Mr. Thorne became disturbed 
at this attitude and after a few minutes he asked me if I did mechanical work. 
When I told him that I did he said that if I would take the money I was spend- 
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ing on parts for this mechanical work and put it into gasoline then I would be 
able to take one delivery a week. 

I told Mr. Thorne that it was the mechanical work that I did that was bring- 
ing me the necessary profit to allow me to continue to operate in the business, 
and that I could not continue to operate the business without this mechanical 
work. He also told me that if I did not do mechanical work that I could keep 
a much cleaner station. When Mr. Thorne left he told me he would be back 
either Monday or Tuesday to discuss the matter further. He did not show up 
and did not come back to the station until October 2, 1959. Mr. Thorne and 
Mr. Brown, who is division manager, stopped by and told me that they had come 
by to tell me what to do and what I was going to do from then on. He stood 
out by our gasoline pumps and shook his finger in my face and stated that if I 
did not do what they wanted that would be “it,” since they were tired of messing 
around with me. First, they told me they would only give me only one delivery 
of gasoline per week; second, they asked that my stock be increased. At that 
time my average stock consisted of $800 of accessories, $300 in tires, $36 of 
tubes, $60 worth of batteries, and 120 gallons of all types of oil. My average 
inventory of gasoline was 2,200 gallons. The capacity at the station was 10,000 
gallons. The opening inventory at the station was 2,500 gallons of regular 
and 1,500 gallons of premium. There was no concern over the inventory of 
gasoline at the time I opened the station. The third thing they wanted was 
that I increase my help and keep them in uniform at all times. My personnel 
at that time consisted of myself, one mechanic, both of us working and being 
on duty from 7 a.m. to3 p.m. At that time two more attendants came on, stay- 
ing until I closed at 10 p.m. Fourth, they wanted me to keep the station open 
from 6 a.m. until 11 p.m. 7 days a week. My present hours were Monday 
through Saturday, from 7 a.m. to 10 p.m., and on Sunday from 8 a.m. to 7:30 p.m. 
Fifth, that I keep the station clean at all times. Considering the amount of 
business which I was doing I thought I was keeping the station as clean as 
possible. Mr. Brown stated that if this was not done at the end of a 2-week 
period that they would come out and cancel my lease. 

I agreed to accept delivery of gasoline once a week, provided they would ac- 
cept checks which had been given me to be cashed in payment for gasoline. I 
told him that I felt that my stock was sufficient at the time for my needs. and if 
any time a customer came in for items I did not have that I could obtain it 
in a very short time. I also told them that at the present time I felt that I did 
have sufficient help for my present volume of business. I did agree to give each 
man a clean uniform each day, but I did not agree to keep the station open 
longer than from 7 a.m. to 10 p.m. 7 days a week until business demanded it. 
I also told him it was my intention to keep the station as clean as possible during 
working hours. 

After this time it was my agreement to take gasoline once a week, provided I 
could tell them when I wanted the gasoline delivered «nd would give them 24 
hours’ notice. They agreed to this, even though they said my normal delivery 
was on every Saturday. I received a load of gasoline on Friday, and they sent 
another load out on the following day which I was unable to accept because 
I did not have sufficient funds to pay for it. They refused to deliver to me 
except on Saturday which caused me to run out of gasoline on several occasions. 
For this reason and because it appeared that it would be impossible for me 
to operate my station I have just recently given up the operation of this 
Atlantic station. 

L. W. BLAcK. 

Sworn to before me this 9th day of December 1959. 

[SEAL] VIRGINIA J. TUCKER, 

Notary Public, State of Florida at Large. 


My commission expires January 14, 1962. 
Bonded by American Fire & Casualty Co. 


Mr. Tucker. Texas Co.’s method of canceling a dealer’s lease and 
then telling him how to get it back by listing down in numerical 
order the things he must do to comply with their dictation on TBA 
and other matters is illustrated by the affidavit of a Texas dealer who 
has received a cancellation notice but is fearful to have his name come 
out in open hearings. I am therefore submitting this affidavit with 
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supporting documents to the chairman for presentation in executive 
session or confidential consideration by the subcommittee, same being 
marked “Exhibit D—Confidential.” 

Mr. Roosreveir. The exhibit will be accepted and placed in the con- 
fidential files of the committee. 

(The document is retained in the confidential files of the committee. ) 

Mr. Tucker. Pure Oil Co’s method of requiring exclusive dealing 
on Pure sponsored TBA is disclosed in two affidavits from Pure deal- 
ers who are fearful to have their names come out in open hearings, 
and I am therefore submitting these affidavits to the subcommittee 
on a confidential basis for consideration in executive session or for 
confidential information of the subcommittee only. These affidavits 
and supporting documents are marked, respectively, “Exhibit E— 
Confidential” and “Exhibit F—Confidential.” 

Mr. Roosrvetr. The exhibits will be accepted under the same con- 
ditions. 

(The documents are retained in the confidential files of the com- 
mittee. ) 

Mr. Tucker. The related problem of dictation to dealers on busi- 
ness methods, the requirement that they handle stamps, etc., is illus- 
trated by the affidavit of Charles M. Schenk, a Phillips dealer 
supplied by Singleton Oil Co., the Phillips’ jobber in Florida. I will 
read this affidavi it which is attached to my statement marked 
“Appendix C.” 

DECEMBER 8, 1959. 
Tio Whom It May Concern: 

In August 1956 I moved from Tiffin, Ohio, where I had been in the service 
station business for 28 years, to Sarasota, Fla. In October of the same year 
I purchased a service station from Richard Beck for the amount of $11,500. This 
was a Phillips 66 station leased to Mr. Beck from Singleton Oil Co. The above- 
mentioned station when purchased had about $6,000 worth of inventory and 
equipment. The balance was for good will. 

Mr. Singleton and Mr. Philip Colter, Phillips 66 representative at that time, 
knew that I was paying above inventory for this station but did nothing about 
it not even as much as to bother about taking inventory. 

Up until this time I had had no experience with trading stamps but Mr. 
Singleton informed me that it was very difficult to operate profitably in Florida 
without stamps. He also insisted that as many stations as could get them 
would have stamps. Not knowing of the tremendous cost involved in stamps 
I went along with his insistence. However, in due time I could see, as well 
as my bookkeeper, that it was impossible to pay my help a living wage, give 
stamps and still maintain a service station. Therefore Mr. Singleton and I 
had many arguments about stamps. On several occasions when I suggested 
getting rid of them he would say that if I didn’t like this set up he could get 
someone to replace me, 

This went on until September 8, 1959, when I decided to give stamps with 
petroleum products only and placed signs in my windows to that effect. The 
following day, September 9, the S. & H. stamp salesman entered my station and 
informed me that I would have to remove said signs and give stamps for every 
10 cent sale or he would not allow me to handle stamps any longer. At this 
time I informed him in no uncertain terms that it was my money I was spending 
and that I did not need his stamps to do business. He left the station very dis- 
turbed. Within the hour Mr. Singleton was in my station to inform me that I 
would have to remove the signs or he would replace me with another dealer. 
This I refused to do so Mr. Singleton became very angry, left the station vowing 
to replace me. 

On September 10 at 9 a.m., Mr. Singleton and his helpers came to my station 
and checked me out paying me only for inventory. 
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It is my true conviction that any dealer leasing a station from the Singleton 
Oil Co., who dares to throw out trading stamps will be put out of his own business 
in the same ruthless manner as I was. 

CHARLES M. SCHENK. 

SARASOTA, FLA. 

DECEMBER 8, 1959. 
STATE OF FLORIDA, 
County of Sarasota, ss: 


I hereby certify, that on this 8th day of December A.D. 1959, before me per- 
sonally appeared Charles M. Schenk of 2351 Datura Street, to me known to be 
the person described in and who executed the foregoing statement. 

Witness my signature and official seal of Sarasota in the county of Sarasota 
and the State of Florida, the day and year last aforesaid. 


[SEAL] RoBERT C, ALEXANDER, Notary Public. 

My commission expires September 24, 1962. 

Bonded by American Surety Co., of New York. 

I might mention one item that Mr. Singleton told him that Mr. 
Schenk did not put in his statement, but Mr. Schenk has told me that 
he also objected to a sign which he had in front of the station saying 
that he did mechanical work. 

Mr. Singleton told him that he didn’t make any money on mechan- 
ical work that Schenk was doing, and wanted him to get rid of that 
sign. That is not in his affidavit but Mr. Schenk told that to me. 

It is interesting to note in connection with the Phillips’ dealers that 
substantially all ‘of them operate without leases in Florida—so it is 
the unusual case where it is even necessary for the supplier to cancel the 
lease at all. My inquiry shows that only one Phillips dealer in Jack- 
sonville has any form of written lease and likewise that only one 
Phillips dealer in Sarasota has any written lease to the best of my 
knowledge. With respect to the dealers operating without leases, they 
are simply given the 24-hour notice to vacate the premises at the sup- 
plier’s order. 

Mr. Chairman and members of the subcommittee, I could go on and 
on about TBA pressure in Florida, but I think I have presented 
enough evidence to show you how black this picture is, how unjust and 
shocking it is by American standards of fair play. Our members are 
deeply appreciative of the interest of your subcommittee in our prob- 
lems. We earnestly hope that you will enable us to find some measure 
of redress for these grievous injustices. 

Mr. Chairman, I also have a couple of items here that are not in my 
statement that I would like to present for the information of the 
committee. 

I have information on a bid of 218 gallons of permanent-type anti- 
freeze. This was an advertised bid by the city of Albany, Ga., call- 
ing for an open bid on 218 gallons of antifreeze, 200 gallons to be 
suplied in gallon cans, 18 gallons in quart cans. 

The bids, as received from Pure Oil were $1.57 a gallon; Texaco, 
$1.62; Standard, $1.82; Gulf, $1.85; Zerex, $1.85; Peak, $1.90, 
Prestone, $2. The Zerex, Peak, and Prestone were by local parts 
houses, the others were by the oil companies. 

The dealer’s price on this is $2 a gallon, and I might mention that 
even in Florida we hate to admit we use antifreeze, but we do. Most 
dealers will use in excess of 200 gallons, probably at least twice that 
much during a season. 

The dealer’s price is $2, and the bid went to Pure Oil for $1.57 on 
218 gallon quantity. 
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Mr. Roosevetr. Coming from California, I appreciate that state- 
ment. 

Mr. Tucker. I also have here an ad placed in the Miami Herald on 
September 11, 1959, showing Texaco motor oil advertised for 17 cents 
in quart cans. The dealer's price in Miami for the same oil, wholesale 
price, 1s 23.2 

Mr. Roosevet tT. Whose ad is that ? 

Mr. Tucker. This is the ad of the Army-Navy surplus store in 
Miami, the Eagle Army-Navy stores in Miami. This is a regular 
store where they sell all types of automotive equipment and practically 
anything you want in these stores. 

They are still selling this Texaco motor oil for 6.2 cents below dealer 
cost. ‘This is selling it to the general public. 

Mr. Avery. Mr. Tucker, is that Army-Navy connotation there just 
one, is it just a private name, so to speak ? 

Mr. Tucker. That is right. 

Mr. Avery. It has no connection at all with Army-Navy surplus 
disposal ? 

Mr. Tucker. I think there are a lot of the surplus stores started in 
after the war calling themselves Army-Navy surplus stores and they 
just got that name. 

Mr. Avery. It operates completely outside of the Department of 
Defense ? 

Mr. Tucker. That is right. 

This particular ad had "Texaco oil, battery booster cables, Simoniz, 
Johnson’s tire cleaner, spark plugs, headlights, bicycles 

Mr. Roosevert. Is this material supplied by the Texas Co. or is it 
bought from the Government as surplus Government material 

Mr. Tucker. No, it is supplied by the Texas Co. 

Mr. Rooseverr. That is the point he wants to make. 

Are you offering these for the committee’s files / 

Mr. Tucker. Yes, sir; I have that here. 

Here is another ad of a similar thing. This came from Texas. 
Sinclair motor oil selling for 21 cents; Gulf Supreme for 21 cents; 
Texaco Haviland motor oil for 25 cents. This is below dealer cost on 
those items. 

Mr. Roosevetr. Without objection, the exhibits will be accepted for 
the committee files. 

(The documents referred to are retained in the files of the com- 
mittee.) 

Mr. Tucker. That is the information I had. Thank you, sir. 

Mr. Roosevetr. Thank you, Mr. Tucker. I think you have made 
a very factual presentation. 

Do the companies normally, Mr. Tucker, assist the dealers whose 
leases are canceled or even if they are not canceled, if they are being 
given up, do they assist them in selling their goodwill, equipment, 
and inventory at a fair figure? Is any assistance given by the com- 
pany itself, to your knowledge ? 

Mr. Tucker. That has been a considerable problem. 

Actually a dealer who is going out not of his own free will often 
has to take a pretty bad beating when he sells out. 

Now, if the dealer is going out of his own free will, and relations 
are pretty good with the company, well, he can sell out. 
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Now, goodwill is actually something that is an exception in Florida. 
There are very few stations where any goodwill is involved at all. 

In the Miami Beach area, practically ‘all stations there have good- 
will involved. 

We had one case that came up, well, it has been nearly 2 years ago, 
where a dealer died. His wife could have normally gotten probably 
$15,000 to $20,000 goodwill in selling if the man had been alive and 
could have been able to sell it. 

Under that condition she was not even able to get what was con- 
sidered a fair inventory price for the products, and she had to sell 
out, and the company signed a lease with a new man, so she had no 
choice of who she was going to sell out to. 

The new operator had the lease and she had only one buyer, and 
she had to sell at his price. 

Mr. Roosrvetr. Did that lease automatically expire with the death 
of the- 

Mr. Tucxer. That is right. The lease calls for expiration at the 
death of the operator. 

Mr. Roosrverr. Yes. 

Mr. Tucker. This man died Friday afternoon. 

Mr. Roosrvert. Is that a normal thing in those leases in Florida, 
that the lease expires with the death of the operator ? 

Mr. Tucxer. To the best of my knowledge all company leases say 
that the lease is canceled at the death of the operator. 

I think it is certainly something that should be changed, because in 
this case the man died on Friday, the station was le: ised to a new oper- 
ator on the next Tuesday, and she had no one she could sell to except 
this man. 

She told them that she was not able to get along with the man, that 
she couldn’t agree with him on the price of the merchandise, and they 
informed her she would either sell at his price or take the merchan- 
dise home with her. 

Mr. Roosevertr. Mr. Tucker, you heard this morning the first wit- 
ness state, if you were present, that it was a company policy to have 
the salesman of the company negotiate the lease. Is that a normal 
procedure in Florida also? 

Mr. Tucker. Yes, sir; it is. 

Mr. Roosrverr. Isn’t this a practice which is almost begging too 
much of human nature, a fellow who has a quota, to expect that. he 
will not use undue pressure in his power to negotiate the lease to meet 
that quota? 

Mr. Tucker. It is. 

I know one case I ran into, I was called by a dealer to help him, he 
was selling out, and he couldn’t get the new man to agree to the prices 
he felt that the merchandise should carry, and I found out that the 
man going in was the salesman’s father-in-law, so he was looking out 
for his father-in-law. 

Mr. Roosrvett. Mr. Avery? 

Mr. Avery. Mr. Tucker, you have made a very impressive statement 
to the committee. It takes a little while, of course, to completely un- 
derstand all the situations that you have described. 

As T review the various incidents that you have addressed yourself 
to here, and disregarding this oil advertisement, which is a little 
outside—— 
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Mr. Tucker. Yes, sir. That is the reason I did not put that in the 
statement. . 

Mr. Avery. Yes, sir. 

Could we summarize your statement in saying that all of the prob- 
lems, substantially all of the problems, that developed between the 
companies and the lessees have been centered around the so-called 
TBA items? 

Mr. Tucker. Yes, that and the price of gasoline, I think would also 
have to do with it. 

Mr. Avery. The price of gasoline? 

Mr. Tucker. That is right. I mean selling at the price the com- 
pany wanted to. TBA, I think, is probably the: major 

Mr. Avery. You did not touch on that at all, did you, in these 
affidavits ? 

Mr. Tucker. No, I did not. I think I can get you affidavits. It 
was my understanding that this committee was only interested in 
TBA items at this time. 

Mr. Avery. Well, primarily that is right. 

I was trying to develop this premise, that if the coercive practices 
of the major companies in TBA items were prohibited or precluded, 
then, in your opinion, would the situation go back to a normal opera- 
tion or would there continue other controversies between the operator 
and the major companies, even if we could remove this area of TBA 
items 4 

Mr. Tucker. I think so. 

Now, of course, I think there has got to be some improvement in the 
leases that the station operators get before that is ever going to be 
completely solved though, because on a short-term lease the company 
is under no obligation to renew the lease, and even though they apply 
no pressure whatsoever, if they are not satisfied with a man’s pur- 
chases, they don’t have to renew the lease, so even though they could 
prob: ably comply with the law which would prohibit them from apply- 
ing pressure, they could still cancel him out. In the case of this man, 
Hi: artley, he has only a 6-month lease, so they could probably put up 
with him for 6 months, and then probably just put another man in. 

Mr. Avery. Well, to be absolutely fair, of course, we have got to 
recognize that, perh: ips, all station operators are not as diligent, not 
as eflicient: as you. Maybe they are not operating to satisfy the public 
to a degree that is desirable. I do not think we can just make any 
blanket indictments here against some protection the companies might 
write into their lease, because they could get committed to some non- 
productive operator, too. So there are probably two sides to this. 

Mr. Tucker. Yes. 

Mr. Avery. But I agree with you, that we should not sit idly by 
and see the company write arbitrary provisions into a lease whereby 
they have the operator completely at their mercy year after year or 
time after time regardless of what the term of the lease is. 

Mr. Tucker. I think that the company is taking a chance, any time 
they put a man in the station, they do not know whether he is going 
to be good or not, but after a man has proved himself, it looks to me 
as though he should be given the protection of some secure lease so he 
is not going to have these problems coming up of whether the lease 
is going to be renewed every 6 or 12 months. 
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Mr. Roosevetr. If my colleague will permit me. 

Mr. Avery. Yes. 

Mr. Roosrvetr. Mr. Tucker, you get into this business, and you get 
all kinds of suggestions which are volunteered to you. 

Thad one last night which suggested that we might follow somewhat 
the pattern of the SEC in control of the securities business, and take 
maybe the FTC and set it up as an agency which would approve all 
company leases before they were made legal in the industry, with 
instructions that they should follow certain lines which would be 
set out in legislation in order to protect both the company and the 
operator, thereby giving toa Government agency the responsibility for 
seeing to it that a fair lease was available to station dealers. 

Have you any comment on such a proposal ? 

Mr. Tucker. Well, of course, I hope the companies will go ahead 
and issue fair leases on their own accord. 

Most of them, and quite a few of them, have said they were going to 
give long-term leases to qualified men. 

Mr. Roosreverr. That was a long time ago. 

Mr. Tucker. I think I can count the long-term leases on my hands 
that I know of that are in Florida, and certainly we have got. more 
than that number of qualified men in Florida who deserve good leases. 

If they will do it voluntarily I don’t see any need for any agency. 
But if they don’t, certainly I think something has got to be done be- 
cause TBA and other problems are not going to be corrected until at 
least we get better leases. 

Mr. Roosrvetr. As the head of such association, how much longer 
do you want to wait before you think the time has come for action? 

Mr. Tucker. Well, I hope I am still around when it happens, but I 
hope it is not long. 

Mr. Rooseverr. Mr. Avery ? 

Mr. Avery. I have just one more question, Mr. Tucker. I cannot 
find the page in your testimony where I recall that you made this 
statement and although this TBA-item conflict between major com- 
pany and dealer is long-standing, it has become critical only within 
the last 6 months in Florida. 

Did I approximately correctly restate that ? 

Mr. Tucker. Actually the situation was bad back in the late 1940’s 
and early 1950’s. Then it improved somewhat. This past year it 
has become increasingly worse at an alarming rate. 

Actually I think a lot of it is due to the fact that companies are 
having to put a lot more of an investment into a station now than 
they were a few years ago, and strictly from a real estate standpoint 
they cannot make it a profitable real estate investment strictly on the 
rent they are getting from the gasoline, it just won’t pay off, because 
it used to be that they could build a station for $25,000 or $30,000 and 
now they are putting up $100,000 into a station, and the stations just 
can’t pump enough gasoline to return the money to the company from 
a rent on gasoline in a reasonable period of time. 

Mr. Avery. Well, now, what are you saying? I thought we were 
beginning to develop a definite image here. 

Mr. Tucker. What I believe is—— 

Mr. Avery. Now you leave us in the position of coming to but one 
conclusion, that the stations are more elaborate nowadays than is 
justified by their earnings. 
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Mr. Tucker. Well, if the real estate development, I mean, if the 
cost of the real estate doesn’t warrant the station to be there, I don’t 
think they should build it. But I think the reason that they are apply- 
ing this TBA pressure in trying to make enough profit from the rent 
they are getting on gasoline, plus the profit on the TBA to make it 
a profitable i investment in that station, because the gasoline, the rents, 
are based on so much per gallon, and on a gallonage basis these new 
stations cannot return the investment in 10 years like they would like 
for them to do. 

Mr. Snow. Mr. Chairman, with Mr. Tucker’s permission, I would 
like to make one observation ‘about Congressman Avery’s question. 

Major suppliers generally in the last. few years have pursued a 
policy which is described in the trade press as building stations for 
recognition, representation, in other words, a persistent ; overbuilding 
of service stations for motives having to do with gasoline marketing. 

Actually it is a saturation ov erbuilding program which has, I sup- 
pose, a certain effect in curtailing the share of the market that the 
independents can obtain because it is limited to the number of stations 
relative that they can build. 

Now, this saturation overbuilding of service stations, of course, 
involves a great deal of expense, which is not economically justified. 

It. is uneconomic, but having made this uneconomic overexpenditure 
in destructive, actually wasteful saturation overbuilding of stations 
to advance monopolistic gasoline policies, then they turn to their 
dealers and put the squeeze on to get more money. 

One way to get more money is to shove this TBA down their throats, 
and to make the dealers pay for the wasteful policy in the first place. 
That is what Bill Tucker had in mind. 

Mr. Roosevetr. Mr. Snow, if this TBA was not available to them 
would they abandon these stations? 

Mr. Snow. I think it would have some effect. 

Of course, there are other factors, such as the depletion allowance 
and the tax factors that may be involved. 

Gasoline by itself is an awfully profitable thing, and they build 
these stations in order to maintain a certain dominant market control 
in gasoline distribution. 

But the cost has become higher to maintain that monopoly type 
control, and to limit the—and to carry it on. 

So that they have tried to shift that unjustified cost on to their 
dealers by any means that could be done. 

Mr. Avery. Mr. Snow, I would like to ask you, since that is a 

‘ather far-reaching observation you just made, Were you just ex- 
pressing your own opinion about this monopolistic sales policy of the 


majors or just, is that the dealers’ organization conclusion or what 
now ¢ 


Mr. Snow. Well, it is 

Mr. Avery. You are not putting words in Mr. Tucker’s mouth? 

Mr. Snow. No. 

Well, the source of it is a great deal of statistical material which 
we would be glad to submit on it. 

Mr. Rooseverr. I think the direct question is, Is this your own 
conclusion ? 

Mr. Avery. Whose conclusion is it? That is a general, far-reach- 
ing position. 
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Mr. Snow. This is the position that the National Congress of 
Petroleum Retailers which they have taken on industry discussions 
and in relation to the issue of service station overbuilding. 

Our annual conventions year in and year out have condemned this 
wasteful overbuilding policy. Our officers in industry relations 
oe have pleaded with the industry to be a good neighbor, be- 

‘ause actually this overbuilding thing blackens the industry and the 
Sajeabieecl. It involves going into, intrusiv ely into, neighbor- 
hoods which are inappropriate, in | harming property values, in caus- 
ing ill will in communities, in being a bad neighbor, and also of 
gobbling up all available corners in a new development, so that other 
local small businessmen feel shut out in their own community. 

We have long developed this material in connection with it that 
the overbuilding of service stations is uneconomic, that it is wasteful, 
that it is bad oil industry policy, that it involves being a poor neigh- 
bor, and the industry should be a good neighbor, and actually the best 
education you can get on it is to stand on a service station drivew ay 
and to listen to the customers who themselves say, “Are they going 
to build stations on all your corners?”—you can get this from 1 in 15, 
20, or 10, if there is any new stations going in, and they joke about it. 

Mr. Roosevett. Let us not get into that. 

Mr. Snow. That was the source of the thing. It has been carried 
out in industry relations meetings, and we have developed it in meet- 
ings with suppliers and resolutions of our annual sessions, and I was 
not speaking specifically for Mr. Tucker, but he is part of our 
organization. 

Mr. Avery. That is a direct answer. That is all, Mr. Chairman. 

Mr. Roosrvett. Mr. Mitchell, do you have any questions ? 

Mr. Mrrcuetu. I think it is in the record already, Mr. Snow, but 


the NCPR that you referred to—that is the National Congress of 
Petroleum Ret: ailers, i isn’t it? 


Mr. Snow. Yes, sir. 

Mr. Roosrvett. Thank you very much, Mr. Tucker. We are grate- 
ful to you, sir. 

Mr. Snow. Thank you for letting me make that observation. 

Mr. Rooseverr. The committee will stand in recess until 2 o’clock 
this afternoon. 

(Whereupon, at 12:40 p.m., the subcommittee took a recess until 2 
p-m., of the same day.) 


AFTERNOON SESSION 


Mr. Roosrvetr. The committee will be in order, please. 

The Chair has explained to the next witness that technically for 
a few minutes a quorum will not be present, but Mr, Avery has sent 
up word to continue with the hearings in order that we may not run 
too far behind schedule. 

So, with the kind considerate agreement of the next witness we will 
proceed, and our next witness is Mr. James W. Heizer, executive 
secretary of the Virginia Gasoline Retailers Association. 

Mr. Heizer, will you come forward, please, and would you raise 
your right hand. Do you solemnly swear the testimony you jre about 
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to give before this committee shall be the truth, the whole truth, 
and nothing but the truth, so help you Ged / 
Mr. Heizer. I do. 


STATEMENT OF JAMES W. HEIZER, EXECUTIVE SECRETARY, VIR- 
GINIA GASOLINE RETAILERS ASSOCIATION, INC., ACCOMPANIED 
BY WILLIAM D. SNOW, GENERAL COUNSEL TO THE NATIONAL 
CONGRESS OF PETROLEUM RETAILERS 


Mr. Roosrverr. Mr. Heizer, suppose you identify yourself for the 
record, with your address and your present occupation and anything 
else you want to add, and then proceed with your statement, if you 
will. 

Mr. Heizer. All right, sir. 

Mr. Chairman and members of the House Small Business Subcom- 
mittee, I am James W. Heizer, executive secretary of the Virginia 
Gasoline Retailers Association, Inc., with headquarters in Roa- 
noke, Va. 

Having been a retail dealer myself for some 6 years; served as the 
executive secretary of the Roanoke Valley Retail Gasoline Dealers 
Association since September 1954, and for the past 4 years as execu- 
tive secretary of the Virginia Gasoline Retailers Association, I feel 
that I am well qualified to testify before this group upon the prac- 
tices made use of by major oil suppliers to enforce exclusive dealing 
policies and control dealers’ purchases of tires, batteries, and 
accessories. 

The old and discredited types of pressure such as threats of lease 
cancellation, punitive rent increases, and indoctrination and surveil- 
lance of dealers by company personnel have not been discarded at all. 
These subtle pressures are still made use of extensively—but they have 
been used for so long and so little has been done to curb these pressures 
that the average de aler who has been in business for any length of time 
has come to expect and almost live with these conditions. Therefore, I 
esse confine my testimony primarily to the development of new con- 

‘actual devices which are being used to control dealers’ TBA pur- 
ae and, in one instance, even the control of the dealers’ profits 
derived from the retail sales of TBA products. 

This involves a downgrading of lessee dealers’ independence through 
converting their stations to a commission basis of operation. The 
dealer must either become a commission agent for the company or lose 
the station at the termination of his lease—or suffer such economic 
hardships by his refusal to accept the commission basis that he eventu- 
ally will consent or go broke. At first these commission agreements 
related only to gasoline. More recently they have been expanded to 
give the supplier similar control on motor oil and other lubricants, 
and now one company has expanded it to control on antifreeze, bat- 
teries, and tires and tubes as well. 

Mr. Roosevetr. Which company is that? 

Mr. Hetzer. Esso Standard Oil Co. 

Esso Standard Oil Co. has gone the farthest and is now leading the 
way in further downgrading the independence of their dealers by 
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currently converting particular lessee and commission dealers to “serv- 
ice station manager’ commission contracts under which Esso controls | 
and establishes not only retail prices but commissions as well on anti- 
freeze, batteries, tires, and tubes. 

At this time, Mr. Chairman, I would like to submit for the record 
copies of a conventional Esso lease, a commission agreement executed 
in 1955, a commission agreement executed in 1958, and a “service sta- 
tion manager agreement” which Esso has started to use within re- 
cent weeks. These are marked exhibits A, B, C, and D, respectively, 
and will illustrate the progressive degradation of dealer status as well 
as repression of freedom on TBA purchases. You will note that iden- 
tifying information has been eliminated in some instances to protect 
the identity of the parties supplying same. 

(The exhibits referred to follow :) 


ExHIBIT A—CONVENTIONAL Esso LEASE 


Gan ~OAl —_wn-O4-1-8 
wav. 12-6-84 
(auTomanc 


AGREEMENT made this day of , 19 by and hetween 
ESSO STANDARD OIL COMPANY, a Delaware corporation, having an office at 


hereinafter called “Lessor”, and 


of , hereinafter 
called “Lessee”. | 


WITNESSETH: | 


Lessor does hereby demise and lease unto Lessee and Lessee agrees to take all that lot, piece or parcel 
of land, situated in 


City or Town ? i ee sess (Highway, if Rural) 
(Township— () ri Inside Town Oo Outside Town) 


Count ~~ State 7 ; Toles ey & 
more ” rally described as follows: 


Together with all rights-of-way, easements, driveways and pavement, curb and street front privileges 


thereunto belonging and together with all the buildings, improvements and equipment thereon or connected 
therewith, including the following property: 
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TO HOLD the premises hereby demised unto the Lessee for a period of 
year beginning pyvyeelorinnerr 07 the day of wae and 
ending Stobbrairierinserr on the day of ° 19 and thereafter 
from year to year unless and until terminated at the end of the orginal term or at the end of any subsequent 
yearly renewal period by either party giving to the other thirty (30) days’ prior written notice of intention 
so to terminate the lease, on the following terms and conditions: 


(1) Lessee shall pay the following rent: 


(2) It is understood and agreed that if Lessor is not the owner of the premises herein demised, then 
the within lease and the estate created hereby are subject to all of the terms. provisions and conditions of 
the lease or other arrangement under which Lessor holds the said premises. and if because of such lease or 
other arrangement under which Lessor holds the said premises, Lessor’s tenancy is cancelled and terminated 
then the within lease shall be automatically terminated and cancelled without further act of the parties here- 
to and without any liability on the part of Lessor. 


(3) Lessee agrees to make no unlawful or offensive use of the premises and to comply with all statutes. 
ordinances, rules, orders, regulations and requirements of federal, state and municipal governments, and 
administrative bodies; to pay the rent herein specified at the time when same is due; to make no assign- 
ment of this lease nor sublet the premises herein demised; to make no additions or alterations to the struc- 
ture of the buildings. improvements or driveways without the wmtten permission of Lessor. and to make 
no repairs at the expense of Lessor without the Lessor’s prior written consent. Lessor agrees, at its ex- 
pense, to make all repairs to the premises and to the equipment owned by it included in this lease upon 
written notice from Lessee to Lessor or its designated representative of the need for repairs, provided. 
however, such repairs are necessary in Lessor’s opinion and are not caused by the negligence or misuse of 
Lessee, and provided, further, that Lessor reserves the right but shall not be obligated to inspect the prem- 
ises and its said equipment from time to time and to perform such repairs and maintenance as Lessor con- 
siders necessary as a result of such inspection. 
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(4) Lessee accepts the leased premises, appurtenances and all buildings, improvements and equipment 
without any warranty by Lessor at any time, express or implied, as to their condition or fitness for any 
purpose; and Lessee assumes the risk of and sole responsibility for and hereby agrees to indemnify and save 
harmless Lessor from any and all claims for injuries, death, loss and damage of any kind or character, to 
person or property, by whomsoever suffered or asserted, resulting from or arising out of the condition or use 
of the leased premises, appurtenances and all buildings, improvements and equipment during the term of 
this lease or any renewal or extension thereof, and whether due to any latent or patent defect, except, how- 
ever, when Lessee shall have given Lessor written notice of the existence of a defective condition and shall 
have taken all reasonable precautions to prevent the occurrence of any injuries, death, loss and damage 
attributable solely and directly to such defective condition. 


(5) Lessor will pay all real estate and personal property taxes on the real and personal property herein 
demised, and Lessee agrees to pay all other taxes, license fees and charges necessary for the operation of 
Lessee’s business on said premises, including charges for sewer rent, water, gas and electric current con- 
sumed on said premises and any other services that may be furnished said premises. 


(6) If said premises or any part thereof shall, during said term or previous thereto, be damaged by fire, 
storm, explosion or other casualty, whether or not of the same class or kind enumerated, and Lessor shall 
elect to repair the same, abatement will be made for the rent corresponding to the time during which and 
the extent to which the said premises may have been untenantable, but if the building or buildings should 
be so damaged that Lessor shall decide not to rebuild, the term of this lease shall cease and the aggregate 
rent be paid up to the time of such occurrence. 


(7) Lessee agrees at the expiration or other termination of this lease to quit and surrender, peaceably 
and quietly to Lessor, its Agent or Attorney, the premises and equipment herein leased in as good order and 
condition as they now are, ordinary wear and tear, fire and acts of God excepted, and not to make or suffer 
any waste thereof, replacing or paying to Lessor the reasonable value of any damage to the premises or 
equipment caused by Lessee’s negligence or misuse. 


(8) It is agreed that if any rent shall be due and unpaid, or if default shall be made in any of the cove- 
nants herein contained, then it shall be lawful for Lessor without formal demand or notice of any kind to 
re-enter said premises, remove all persons therefrom and terminate this lease. 


(9) Lessor covenants that Lessee on paying said rent and performing the covenants aforesaid shall and 


may peaceably and quietly have, hold and enjoy the said leased premises for the term aforesaid, subject to 
the provisions hereof. 


IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be properly executed in 
duplicate. 


ESSO »? TY 
(Lessor) 


Witness 


Witness (Lessee) 
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ExuHIsiIr B—ComMMISSION AGREEMENT 


GEM-SAL -mx.120 - OP 8463 - 
(FEB. 16, 1954) 


SERVICE STATION AGENT'S AGREEMENT 


74 
THIS AGREEMENT made this __2°9 — day of _ZeES. __, 19. F.— between 


ESSO STANDARD OIL COMPANY, a Delaware corporation, having an office at — E ae 


Broad and Hawi lton Streets, Kichsond, Virginia _ 
hereinafter called "Esso", and J. He Proffitt, T/A Ike Proffitt's Ecso Servicenter , 


of _ Roanoke, Yirginia a 3 = . 


hereinafter called “Agent”, 
This a, reerent to be cffective ot 12:0) asm. on March 1, 1955, and thereafter 
from yesr to year unloss end un gi? epweelses, Yy: Either Party. 


1, APPOINTWENT 
Esso hereby appoints Ayent to superintend, manaye and operate its service station located at 
2715 Williamson Road 


. _ Roanoke, Virginia 
2. MOTOR FUELS AND MOTOR OILS 


Esso will deliver to Agent and Ayent will sell for Esso’s account such motor fuels and motor 
oils as Esso may determine, Esso will retain title thereto until sold by Agent at the retail service 
station prices to be fixed by Esso from time to time and which Ayent agrees to collect at time of 
sale, Ayent will account to Esso for all motor fuels and motor oils delivered into his custody as 
follows: 


(a) Upon the commencement of this agreement Esso will fill the tunks locuted upon the 
premises to their full capacities and deliver to Agent a stock of the various yrades and brands of 
motor oils. The quantities so delivered will be called the “initial inventory”. 


(b) Upon each subsequent delivery Agent will pay to Esso an amount which shall be Esso's 
established retail service station price for the particular product at the time and place of delivery 
less the applicable commission set forth below multiplied by the number of gallons so delivered, 


(c) Each time Esso chanyes its established service station price the difference between the 
quantity of each brand of motor fuel and motor oil in storage and the initial inventory for such 
product shall be determined, In case of a price increase Esso will thereupon pay or credit to Ayent 
an amount which shall be such difference multiplied by such increase in price, In case of a price 
decrease, Agent will pay to Esso an amount which shall be such difference multiplied by such decrease 
in price. 


(d) Upon the termination of this agreement the Jifference between the quantity of each brand 
of motor fuel and motor oil then in inventory and the initial inventory for each yrade shall be 
determined and Ayent will pay to Esso Esso's established retail service station price thea in effect 
less the commissions specified below multiplied by such difference. 


3, OTHER PRODUCTS AND SERVICES 


Esso will deliver to Agent and Agent will sell for Esso's account such other products and 
accessories as Esso and Ayent may mutually ayree upon, Such products and accessories will be sold 
by Agent at prices to be fixed by Esso, and title to all such products and accessories shall remain 
in Esso until sold by Agent, Agent will account to Esso ut the times and in the manner fixed by Esso 
for such pruducts and accessories at the selling prices therefor less the current commissions for 
Such products and accessories established by Esso in effect at the time and place of delivery. 


Agent shall have the right to purchase from Esso and others and resell for his own account 
other products usually sold at gasoline service stutions, and perform for his own account services 
usually rendered at such stations, W'roducts purchased from Esso shall be puid for in cash ut Lime 
of delivery at Esso’s dealer price in effect at time and place of delivery. 











282 SMALL BUSINESS PROBLEMS IN PETROLEUM INDUSTRY 


4, COMMISSIONS 


Pursuant to the provisions of Varayraph 2 above, the commissions to be deducted from the 
retzil selling prices of motor fuels and motor oils are as follows: 


MOTOR FUELS - Commissions on all Motor Fuels, including Esso Extra and Esso, shall 
te equal to the difference between Esso's posted dealer tank wagon price per 
galion for the ares in which agent's service station is locuted, and Esso": 
estatlished retail service station price per gullon for the particuler prod- 
uct then in effect, less 2¢! provided, how:ver, that the minimum commi:<ion 
Shall be 2.5% per gallon and the maximum commission shall te 4.0¢ per gallon. 


Brand of Motor Oil 


Esso Extra 62.00 ¢ per yallon 
mone 66.00 ¢ per gallon 
Uniflo 91-00 ¢ per yullon 
Automatic Trans. Fluid $1.35 £ per yation 


9. DUTIES OF AGENT 


Agent ayrees to conduct a first-class service station upon the premises and render to the 
public courteous, efficient and prompt service. Ayent will comply with all rules, reyulations and 
instructions of Esso (which Esso may change from time to time), and with all governmental laws, 
ordinances and regulations, Ayent will hire at his cost adequate personne! to properly man the 
Station and will discharye any such employee if unsatisfactory to Esso. Ayent will keep such books 
and records and submit &ny and all reports that Esso may require, Agent shall be responsible and 
pay for all stock losses and all property and equipment belonging to Esso which is lost, damayed or 
stolen, A complete list of all property owned by Esso and located upon the premises is attached 
hereto as Schedule "A" and Agent hereby acknowledges receipt of all such property in yood condition. 
Agent will withhold and pay over to Esso all taxes, contributions and monies that Esso is or may be 
required by any law to pay or withhold with respect to the salaries or compensation of Ayent and his 


employees. Agent has no authority and agrees not to obligate Esso on any contract or bind Esso's 
credit in any respect whatsoever, 


6, UTILITIES AND SUPPLIES 


Esso will furnish and pay for the cost of water, heat and electricity consumed at the service 
station but Agent will reimburse Esso monthly for one-half of Esso's costs therefor, Ayent will fur- 
nish at his expense towels, soap, toilet paper, paper cups and such other supplies as Esso may deter- 
mine for use by patrons of the service station, Ayent also will furnish at his expense tools and 
miscellaneous equipment for the operation of the service station not listed on Schedule "A" attached, 


7, CANCELLATION ; 


Esso may cancel this agreement at any time on ten (10) days’ prior written notice, In such 
event Esso will repurchase from Ayent at Agent's cost of acquisition such products as Ayent has in 
stock which Agent has purchased from Esso and which are in good condition, Agent may cancel this 
agreement at any time upon accounting for and paying to Esso all monies owing to Esso hereunder and 
returning to Esso all of Esso's property and equipment, 


8, ENTIRETY OF CONTRACT 


This agreement. contains the entire contract between the parties hereto, There are no other 
representations or understandings in regard thereto, 


IN WITNESS WHEREOF, the parties hereto have caused this agreement to be properly executed 
in duplicate, 


ESSO STANDARD OIL COMPANY 


Witness: 


£2 A LLB 


Witness: 
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ExHIBIT C 


52112—60—pt. 1—_—_19 
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ExnHisit D 


GEM SAL an 199 
WEY Hl les8 


SERVICE STATION MANAGER AGREEMENT 


THIS AGREEMENT made this day of 19 between ESSO STANDARD OIL COMPANY 


a Delaware corporation, having an office at 


hereinafter called “Esso.” and 
whose address is 
hereinafter called “Manager,” 
WIiTNESSETH 
1, APPOINTMENT 
Esso hereby appoints Manager, for a term of year commencing at the date hereof 


subject to all the terms and conditions hereof, its Agent for the sale of motor fuels, motor oils, and 


ether products as provided herein, at its service station located at 


and Manager hereby accepts such appointment 


2. CONSIGNED PRODUCTS 


Esso shall make deliveries of motor fuels, motor oils, and such other products as Esso shall select, 
to Manager, upon consignment from time to time during the term hereof, in such quantities as Esso shall 
determine, Title to all consigned products shall remain in Esso until sold for Esso's account when title 
shall pass directly from Esso to the service station customer, All sales of consigned products by Manager 
Shall beat retail prices fixed by Esso from time to time, 


The entire proceeds of all sales of consigned products, both cash and service station delivery 
tickets pursuant to approved credit card sales, are the property of Esso and Manager shall segregate such 
proceeds and hold the same in trust for Esso until delivery to Esso as hereinafter provided. 


Esso « 11 pay to Manager commissions on sales of msigned products in accordance with hedule “A 
ittauched heret ind made a part hereof, Esso shall have the right to revise Said Schedule and to change 
Ommission rates on any such products from time to time, 

Manager shall account to Esso for sale of consigned products by remitting to Esso daily, or at such 
other time as Esso may specify, all delivery tickets on credit sales plus Manager's own check, bank 
cashier's draft or money order, as E« may require, for all cash sales made since Manager's last previous 
sccounting, less commissions as proy i above, or shall otherwise account and make remittances as required 
by Esso, Manager shull keep such records and make such reports of all deliveries, sales and inventories of 
of consigned products as Esso may require, and Esso may at any time examine and inspect such records and 
reports and muy at any time inventory the onsiqned products. 


}, OTHER PRODUCTS AND SERVICES 


Manager shall have the right to purchase from Esso and others and .esell for his own account 
products and accessories usually sold at service stations and perform for his own account services usually 
rendered at such stations, Products and accessories purchased from Esso shall be paid for ir ish at time 
of delivery at Esso's wholesale price in effect at time and place of delivery, 


1, OCCUPANC) CHARGE 


Manayer agrees to puy to Esso during the term of this Agreement an o 





upancy charge in the amount of 
$ ) per day Occupancy charge will be remitted on a daily 
busis, 
DUTIES OF MANAGER 
Manager agrees to conduct a first-class service station business upon the premises; to re to the 
public courteous, efficient and prompt service; to keep the service station premis¢ i ' ‘ sithtul, 
smi attractive condition; and to comply with all instructions of Esso as to standards of service and 


operation, 


Mansyer shall take proper care of all real and personal property of Esso that is placed in his charge 
and will promptly notify Esso of all necessary repairs, A complete list of all equipment owned by Esso and 
located upon the premises is attached hereto as Schedule “B", and Manager hereby knowledges receipt of 
such equipment in good condition, 


Monager shall be responsible for and pay for all stock losses and al! monies, property and equipment 
belonging to Esso which are lost, damaged or stolen, 


Manager shall, at his expense, carry such insurance as is necessary to protect his and Esso's 
interests to the extent requested by Esso. 


Manager will furnish at his expense necessary tools and miscellaneous equipment not furnished by Esso. 


Manager shall hire, at his expense, adequate personne! properly to operate the service station Such 
personac! shall be Manager's employees, subject to his control and direction and for whose acts and 
omissions, and any losses or damages resulting therefrom, Manager shall be fully responsible Manager will 


withhold and pay over to Esso all tanes, contributions and monies that cither Esso or Manager is required 
by any law to withhold with respect to the salaries or compensation of Manager's employees 
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Manager has no authority and agrees not to obligate Esso on any contract or bind Esso’s credit in any 
respect whatsoever. 


6, UTILITIES 


Esso will pay the cost of water and electricity consumed at the service station and such other public 
utility costs (excluding telephone) as may be charged to the service station. 


Manager will pay the cost of heat consumed and telephone service furnished at the service station. 


7, TERMINATION 


Esso or Manager may cance! this Agreement at any time on ten (10) days’ prior written notice to the 
other, If Manager shall fail to account for proceeds of sales of consigned products or fail to pay the 
occupancy charge as herein provided, or if Manager commits or permits the commission of any act which 
jeopardizes any permit or license issued in connection with the use of the service station premises or of 
any facilities or equipment thereon, or if Manager ceases operation of the business, or if Manager becomes 
insolvent or a petition of receivership or bankruptcy is filed by or against Manager, Esso may terminate 
this Agreement without notice and may enter upon the premises and recover its consigned products, 


Upon expiration or termination of this Agreement for any reason, Manager shall vacate the service 
Station premises and return to Esso all of Esso's property and equipment, including consigned products not 
theretofore sold, and deliver to Esso the proceeds of all consigned products which have been sold since the 
last previous accounting. Esso shall have the option to repurchase from Manager, at Manager's cost of 


acquisition, such products or accessories as Manager has in stock which Manager purchased for his own 
account from Esso and which are in good condition. 


8, WAIVER 


No waiver by either party of any breach of any of the covenants or conditions herein contained to be 


performed by the other party, shall be construed as a waiver of any succeeding breach of the same or any 
other covenant or condition, 


THIS AGREEMENT IS NOT ASSIGNABLE OR TRANSFERABLE BY MANAGER DIRECTLY OR INDIRECTLY WITHOUT THE 
WRITTEN CONSENT OF ESSO AND ANY SUCH ASSIGNMENT OR TRANSFER SIIALL BE VOID. NO CLAIMS SHALL BE MADE 


WEREUNDER FOR INDIRECT OR CONSEQUENTIAL DAMAGES. THIS AGREEMENT MAY BE AMENDED OR MODIFIED ONLY BY A 
WRITING SIGNED BY THE PARTIES. 


IN WITNESS WHEREOF, the parties hereto have caused these presents to be duly executed the day and 
year first above written, 


ESSO STANDARD OIL COMPANY 
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SCHEDULE ‘‘A"’ OF. 
SERVICE STATION MANAGER AGREEMENT 


COMMISSIONS 


1. ‘Twenty per cent (20M of the established sales price less tax, received from sales of motor 
fuels, providing that in no event shall the commission be less than é per gallon for Esso gasoline; 


é per gallon for Esso Extra gasoline; é per gallon for Golden Esso Extra gasoline; and 


2. Thirty-five per cent (35%) of the established sales price less tax, received from sales of 
lubricating oils, transmission fluids, specialties and other non-volatile petroleum products. 
3. In the case of the following products, the commission will be the difference between the actual 


sales price less tax and the stated percentage of the Suggested Retail Selling Price less tax: 


STATED PERCENTAGE 


OF SUGGESTED 
RETAIL SELLING 
PRODUCT PRICE LESS TAX 
Atlas Tubeless Tires ) 
Plycron Tires ) 66-2/3% 
Weathergard Tires ) 
Atlas Grip-Safe Tires 75% 
Atlas Tubes 55% 
Batteries: 
Atlas “HD” 60% 
Atlas “A" 66% 
Atlas “k" 75% 
Atlas Perma-Guard TO% 
Atlas Coldex 70% 
Effective Date 


Also submitted for the record, and marked as exhibits E, F, G, H, 
I, and J are affidavits of lessee dealers whom Esso representatives at- 
tempted to convert to a commission basis—against their will—under 
threat of nonrenewal of lease. All of these dealers later received new 
leases, but only after the Virginia Gasoline Retailers Association had 
filed an antitrust complaint against Esso with the Antitrust Division 
of the U.S. Department of Justice, and this, together with wide- 
spread publicity, caused Esso to temporarily retreat and revert to 
more subtle methods to attain the same ends. 


Mr. Roosrvert. Before you go on, may I receive those exhibits 
now 
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Mr. Heizer. I gave them to you. These are the copies here. 
Mr. Roosrveur. They will be received at this time for inclusion in 
the record. 


(Exhibits E, F, G, H, I, and J are as follows :) 


ExHIBIT EB 
AvuGuUSBT 29; 1958. 

I am the leasee dealer of Vassar’s Esso Servicenter, located at 3547 West Cary 
Street, Richmond, Va. I have been operating this station since October 1, 1945, 
as an independent dealer, and have always operated it in an efficient and busi- 
nesslike manner. I presently am operating the station under a 1-year lease 
contract which expires September 1, 1958. 

On August 13, 1958, my Esso sales representative, Mr. William Elliott, called 
on me and said that the company was changing its method of operation, and 
that my station had been chosen as one of those to be placed under commission 
operation. 

Iimmediately told Mr. Elliott that I was not interested in operating the station 
on commission. Mr. Elliott told me that I had the privilege of operating the 
station as a “commission agent,” but that the station was definitely going on 
commission whether I operated it or not. 

In discussing the matter further, Mr. Elliott said that the reason they wanted 
this station on commission was so that they could have better control of the 
market and get a better picture of the market in this particular area of the 
city. 

When I continued to tell Mr. Elliott that I was not interested, he told me that 
my lease was up September 1, but he thought that the company would allow me 
an additional 30 or 60 days to get my affairs straightened out before vacating 
the premises. 

On the following Monday, August 16, Mr. Elliott called me and asked me if I 
could come to the district office and see Mr. Ashley Smith, the district manager, 
on the following day. I went to the district office the next day, and Mr. Smith 
explained the commission plan thoroughly to me. I told Mr. Smith that I was 
still not interested, so Mr. Smith told me that they would give me an extra 60 
days on my lease so that I would not have to leave until November 1. 

The next day Mr. Elliott brought a letter by already typed and addressed to 
Esso Standard Oil Co. and prepared for my signature. The letter stated, in 
substance, that I had refused the commision plan and that I would get out of 
the station November 1. I refused to sign the letter and asked them to write 
me a letter instead advising me of their proposed plans. The next day Mr. 
Elliott came by and said that they could not write me such a’‘letter. 

Sinee I have always operated my station in an efficient and proper manner, I 
feel that their real reason for wanting the station on commission is so that they 
can control the retail price on gasoline. 

S. H. VASSAR. 

[SEAL] MAvrice J. LINAHAM, Notary. 

Dates: August 29, 1958 ; commission expires, February 9, 1959. 


I hereby certify that I have examined the original affidavit signed by one 
S. H. Vassar and that the above is a true copy of same. 


[SEAL] MARION W. HENSON, 


Notary Public. 
Date: December 17, 1959. 
My commission expires January 9, 1960. 





BPxuHrsit F 
AvuaustT 29, 1958. 

I am the lessee dealer of Gordon’s Esso Servicenter located at Hull Street and 
Belt Boulevard at MeGuire Circle, Richmond, Va. I have been operating this sta- 
tion as an independent dealer ever since it was built on July 1, 1952. Prior to 
that, I operated another Bsso station from 1946 to July 1, 1952. I have always 
operated my station in an efficient and businesslike manner, and I am presently 
operating my station 24 hours a day and averaging some 40,000 gallons of gaso- 
line sales per month. My present 1-year lease expires on February 1, 1959. 


~ eT 


— >) & 


—_—— | 
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About the middle of August, I was called upon by my Esso sales representa- 
tive, Mr. William Elliott, and sales manager, Mr. Thomas Davidson. Mr. David- 
son gave me a brief outline of the company’s plan and what was expected of me. 
He said that Esso had a plan to place all of the higher gallonage stations on 
commission basis, so that the station could compete against the off-brand stations 
and others. If they controlled all of the larger stations, the smaller ones would 
fall right in line. He said that something had to be done because they were 
losing the percentage of gallonage that they had been holding. 

Mr. Davidson said that they were selling more gasoline than before, but that 
percentagewise they were way off. Esso’s stock had fallen a point or two on 
the stock market, and that they were catching it from the higher-ups and some- 
thing had to be done. 

Mr. Davidson said that their ultimate goal was to have a large supermarket 
type of station in each part of the city selling at the lowest price possible and 
thereby eliminating the small service stations. 

Mr. Davidson said that they had no hard feelings toward me, and that he and 
others in the company thought that I was as good an operator as any in Rich- 
mond, but in referring to being competitive with my gasoline prices and putting 
in more hours personally, he thought I could do better. He said I was the 
highest dealer in town on my gasoline prices. 

Mr. Davidson said that my station was-one of those in strategic location which 
had been picked to go on commission in the master plan, and that I had the 
choice of either taking it on commission or getting out at the termination of 
my lease. 

I asked Mr. Davidson just how the commission plan would work, and he told me 
that they could then set the prices of the gas and oil, control my hours of oper- 
ation, tell me how many men I should work on each shift, and how much to pay 
them, and that they could even tell me how many hours I had to work myself. 

I told Mr. Davidson that I wasn’t interested in their commission plan, and 
that I didn’t expect to give up the station, either—that I hadn’t put out 15 years 
in this business for nothing. 

I am presently selling Esso at 32.5 cents per gallon, Esso Extra at 35.5 cents 
per gallon, and Golden Esso Extra at 38.5 cents per gallon. This gives me a 
gross margin of 7.6 cents on Esso and 8.1 cents per gallon on both Esso Extra and 
Golden Esso Extra. Mr. Davidson and others from Esso have frequently told me 
that I am too high and that I should be more competitive. I remind them that 
they have always told me to sell on quality and service, however. 

I feel that their real reason for wanting me on commission, or to get out so 
that they can put it on commission with someone else, is to control prices. 


FreED D. Gorpon. 
[SEAL] R. B. MANKIN, Notary. 
Dated August 29, 1958. 
My commission expires February 25, 1961. 


I hereby certify that I have examined the original affidavit signed by one 
Fred D. Gordon and that the above is a true copy of same. 


[SEAL] Marion W. Henson, Notary Public. 
Dated December 17, 1959. 
My commission expires January 9, 1960. 


ExHIBIT G 
AvucustT 28, 1958. 

I am the lessee dealer of Mac’s Esso Servicenter located at 3101 George Wash- 
ington Highway, Portsmouth, Va. I have been operating this station since Octo- 
ber 17, 1955, and my present 1-year lease expires October 17, 1958. During this 
3-year period I have operated this station in an efficient manner, and I have 
consistently increased my volume of sales each year over the previous year. 

On August 13 or 14, I was visited by my Esso sales representative, Mr. Edward 
Snead, who said that Esso was putting in commission operated stations all over 
in strategic locations es present leases expired, and that my station had been 
so designated as a strategic location. He said that my station should be doing 
40,000 gallons per month and it wasn’t doing it, so they would put it on commis- 
sion and increase the hours of operation, “be competitive” in price, and improve 
the appearance of the station. I replied that I wanted nothing to do with their 
commission plan—that I wanted to remain independent. 
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Mr. Snead told me to think it over for awhile and not give an answer then. He 
did say that they would pay me a commission of 4 cents per gallon on gasoline 
and that there would be no rent. 

Mr. Snead returned again on August 22 and we once again diseussed the com- 
mission plan of operation. I told Mr. Snead that I didn’t want their commission 
plan, and he told me that if they so desired they would only have to offer me 
one contract, and that contract could be a commission contract and if I did not 
want to accept a commission contract then I would just have to vacate the 
premises when my present lease expired. 

Mr. Snead was back again yesterday, August 27, and we again discussed the 
commission contract. I asked him why they wanted different stations in stra- 
tegic locations on commission, and he replied that it was Esso’s only hope for 
survival in the presentday market. He said that a lot of dealers would not use 
the voluntary allowance the way they were supposed to when Esso gave it to 
them during a price war. I said “Well, I do.” He replied, “No you don’t—you 
keep a 4 cents differential between your Esso and Esso Extra.” 

I told Mr. Snead again today that I didn’t want to go on commission and that 
I would not take it. I also told him that I would fight it in court if they wouldn’t 
give me a regular dealer lease and that I would fight it all the way in the courts. 
He replied that if I couldn’t go along 100 percent with Esso than they didn’t 
want me; that they didn’t want me or anyone else who wouldn’t go along with 
them. 

Mr. Snead told me that it is possible that they mighi give me a regular dealer 
lease again, but I feel that he would not have taken all this time to discuss the 
commission plan if he didn’t expect to present me with a commission contract. 


F. H. McCain. 
STATE OF VIRGINIA, 


County of Norfolk, ss: 
Subscribed and sworn to before me this 28th day of August 1958. 


[SEAL] H. J. BoucK art. 


Notary Public. 
My commission expires April 11, 1961. 


I hereby certify that I have examined the original affidavit signed by one F. H. 
McCain and that the above is a true copy of same. 
Dated December 17, 1959. 


[SEAL] MARION W. HENSON, Notary Public. 
My commission expires January 9, 1960. 


ExHIBIT H 
AvcusT 23, 1958. 

I am the lessee dealer of Wasena Esso Servicecenter, located at 802 Ferdinand 
Avenue SW., Roanoke, Va. I have been operating this station since August 
31, 1957, and I hold a lease contract with Esso Standard Oil Co. for a period of 
1 year beginning at 12 o’clock noon on the 14th day of September, 1957, and 
ending at 12 o’clock noon on the 14th day of September, 1958. 

Since I have been operating this station, I have been approached on numerous 
occasions by representatives of Esso with the suggestion that I put out a price 
sign and cut my gasoline prices. Several times I have put out a sign and cut 
prices as they have suggested, but even then they were not satisfied with my 
prices on my premium grades because I sold Esso Extra 4 cents higher than 
Esso, and Golden Esso Extra 7 cents higher than Esso. Mr. Everett Hash, 
my sales representative, several times called on me and tried to get me to cut 
the prices on my premium gasolines an extra penny. He said I should sell Esso 
for 29.9 cents per gallon, Esso Extra for 32.9 cents per gallon, and Golden 
Esso Extra for 35.9 cents per gallon, and build up my volume of sales. 

With my prices cut, I was unable to make a profit and stay in business, 
so I removed the price sign and raised my prices about 2 months ago. I 
then had Mr. Hash call on me again and also Mr. H. M. LeConey, Esso’s dis- 
trict sales manager, and both of them tried to get me to put the sign back out 
and to cut my prices again. I refused to do so. 

On August 14, 1958, my new sales representative from Esso, Mr. Dick Foster, 
called upon me and asked me if I wouldn’t like to go on commission and 
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wanted to tell me all about their commission plan. I told him I wasn’t inter- 
ested in their commission plan and didn’t want to even hear about it. 

The next day, August 15, Mr. Foster and another Esso salesman called on me 
together, and Mr. Foster asked me if I had made up my mind on the com- 
mission plan. I replied that I had made up my mind, and that I wanted no 
part of it. Mr. Foster then told me that I either had to go on commission 
or get out when my lease expired; that they wanted this station on com- 
mission. 

I assume that upon the termination of my lease I will be forced to vacate 
the premises, for I do not wish to go on commission and have my prices fixed 
by Esso. Under their commission plan I would only make 5 cents per gal- 
lon, whereas I have been making a gross profit for the last 2 months of 6 cents 
per gallon on Esso, 7% cents per gallon on Esso Extra, and 8% cents per gal- 
lon on Golden Esso Extra. 

LEwIs O. WOOLDRIDGE. 
STATE OF VIRGINIA, 
City of Roanoke, 8s: 
Subscribed and sworn before me this 23d day of August 1958. 
[SEAL] JAMES W. HEIzER, Notary Public. 


My commission expires October 4, 1959. 


I hereby certify that I have examined the original affidavit signed by Lewis 
O. Wooldridge and that the above is a true copy of same. 

Dated December 17, 1959. 

[SEAL] Marion W. Henson, Notary Public. 


My commission expires January 9, 1960. 


Exursit I 
SEPTEMBER 29, 1958. 


On September 12, there was some publicity in the newspaper about Esso try- 
ing to force dealers on commission or to give up their station when their lease 
expired. The following day, Mr. Stuart Pearman, assistant district manager 
for Esso, and Mr. Richard Foster, sales representative for Esso, came by and 
asked me if I had given Mr. James Heizer, executive secretary of the Retail 
Gasoline Dealers Association, any statement. 

They told me that I didn’t have to go on commission if I didn’t want to, and 
Mr. Pearman said that he might not sign the necessary papers to place me on 
commission, but inquired of me if I didn’t think that I should go on commission. 
I replied that I would rather have a lease if that were possible. 

I had already signed papers to transfer my retail merchant’s licenses, and 
Esso had already transferred the license to their name. They had also had 
the water bill and the light bill transferred to their name. 

Mr. Foster came back again on September 14 (the day my lease expired) and 
shortly after his arrival Mr. Everett Hash, Esso sales supervisor, also arrived 
at my station. Mr. Foster and I started talking once again about my status. 
Mr. Foster talked quite a bit about the commission plan, and several times 
asked me if I didn’t think I would be better off on commission. I kept telling 
him that I would rather continue in business as a dealer and get a new lease, 
so finally he pulled out a new lease for me to sign. 

I went downtown the following day and had the retail merchant’s licenses, 
the water bill, and the light bill transferred back into my name. 

LEwIs O. WOOLDRIDGE. 
STATE OF VIRGINIA, 
City of Roanoke, ss: 
Subscribed and sworn before me this 29th day of September 1958. 


JAMES W. HeEIzErR, Notary Public. 
My commission expires October 4, 1959. 


I hereby certify that I have examined the original affidavit signed by Lewis O. 
Wooldridge and that the above is a true copy of same. 
Dated December 17, 1959. 


[SEAL] Marion W. Henson, Notary Public. 
My commission expires January 9, 1960. 
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SEPTEMBER 8, 1958. 
ExHIsItT J 


Since giving my statement on August 23, 1958, I have talked with two sales 
representatives of Esso Standard Oil Co. at my station. 

On August 31, Mr. Everett Hash was in my station. While we were working 
on his car, I had a brief discussion with him about the commission plan, and 


he stated that it appeared that Esso wanted all of their stations on commission. 
Mr. Hash did not elaborate on this subject. 

Today, my regular salesman, Dick Foster came to see me and went over the 
commission contract with me. Mr. Foster had already told me on August 15 
that I would either have to go on commission or get out when my lease expired on 
September 14. I do not want to go on commission and surrender my status as an 
independent dealer, but I feel that I have no real alternative. I still owe Esso 
some money on the loan they made me when I took the station 1 year ago, and 
I also still owe some money to the bank on money I borrowed when I took the 
station. I feel that if I refuse the commission contract and they force me out 
of the station, I will lose everything that I have worked so hard for the last year. 
I do not have the money to fight eviction, so I am forced to accept the commis- 
sion contract, even though it is against my will to do so. 


LEwis O. WooLDRIDGE. 
STATE OF VIRGINIA, 


City of Roanoke, ss: 
Subscribed and sworn before me this 9th day of September 1958. 


[SEAL] JAMES W. Hetzer, Notary Pubdtic. 


I hereby certify that I have examined the original affidavit signed by Lewis 
O. Wooldridge and that the above is a true copy of same. 
Date: December 17, 1959. 


[SEAL] Marion W. HENson, Notary Public. 
My commission expires January 9, 1960. 


Mr. Herzer. Now, on the affidavits which cover exhibits E, F, G, H, 
I, and J, I have only one copy still remaining in my possession. Ther- 
mofax copies are available for the chairman and the committee mem- 
bers. However, may I have permission of the committee to have 
certified copies presented ? 

Mr. Roosrvett. Yes, Mr. Heizer, you may, and as soon as you 
have had them certified will you see that they reach the committee for 
inclusion in the files? 

(Certified copies are in the files of the committee. ) 

Mr. Heizer. Thank you, sir. 

Now, departing for a moment from my prepared statement, you 
will note, in looking over these various affidavits, that along in August 
of 1958, most of these pressures first became apparent and prevalent. 

These various dealers were being contacted, being told that they 
desired them to go on a commission basis, and if they refused to do 
so their leases would not be renewed. 

In one case, for example, the dealer was contacted on the 13th of 
August and advised that when his lease expired at the end of the 
month it would not be renewed unless he went on commission. 

They did finally agree to give him a 60-day lease renewal after he 
complained that such short notice, not even a 30-day notice in this case, 
was not sufficient time for him to get his affairs in order before leaving 
the station. 

Mr. Mrrcnety. Excuse me, are those facts in the affidavit? If not, 
would you state who that was? 

Mr. Heizer. That is in the affidavit, yes, where the party told Mr. 
Smith—here are his words: 
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I told Mr. Smith that I was still not interested, so Mr. Smith told me that 
they would give me an extra 60 days on my lease so that I would not have 
to leave until November 1. 

In one of these cases they had even gone so far with the dealer to 
have his license, his retail merchant’s license, State and city, which 
are required in Virginia, transferred over into the name of Esso. 

He was to be transferred on to the agent plan over the weekend, 
so they had gone down on Friday to have the licenses changed over 
while the commissioner of revenue’s office was still open. 

After the attendant publicity, following the filing of our complaint 
with the Department of Justice, they went down the first of the fol- 
lowing week and put the license back in his name, after giving him 
his new lease again. 

This type of thing was rather commonplace at that time and, as I 
say, we filed a complaint with the Department of Justice, and then 
the dealers secured new leases, 

Referring again to the “commission” and “manager” agreements, 
you will note first of all that the commissions on gasoline, motor oils, 
and transmission fluid have been substantially reduced—in the case 
of Esso gasoline, which is their regular grade, from a maximum 
equivalent to 5.5 cents per gallon down to a maximum equivalent to 
4 cents per gallon; in the case of Esso Extra motor oil, from a com- 
mission of 90 cents per gallon down to about 68 cents per gallon; 
in the case of transmission fluid, from a commission of $1.35 per gal- 
len down to about $1.03 per gallon. 

At this time I will attempt to explain any questions or answer 
any questions that the chairman or counsel might have as to the per- 
centages on this manager’s plan. 

Under both of the old commission agreements, exhibits B and C, 
they have spelled out the commission that is to be paid on the gasoline; 
also that 1144 cents per gallon was to be taken from that which, 
presumably, was for rent, and also spelled out the amount of com- 
mission in money that they were to receive from the sale of the various 
grades of motor oil and transmission fluid. 

Now, you will note that in exhibit D the new manager’s contract, 
however, on the third page, item 1, referring to commissions, 20 per- 
cent of the established sales price, less tax received from sales of 
motor fuels, provided that in no event shall the commission be less 
than blank cents per gallon for Esso gasoline; blank cents per gallon 
for Esso Extra gasoline, and blank cents per gallon for Golden Esso 
Extra gasoline. 

You can readily see in an area in which gasoline might be retailing 
for 30.9 cents per gallon, for example, subtract 10 cents, which is the 
State and Federal tax, and that leaves only 20.9. 

(Mr. Avery entered the committee room.) 

Mr. Herzer. That leaves only 20.9; multiply that by 20 percent, 
and the dealer has only 4.18 cents commission. 

In many areas the gasoline is retailing at 29.9. Subtract. 10 cents, 
and that leaves 19.9, and multiply it by 20 percent, and the dealer 
is getting only 3.98 cents as a commission, and from that he must. pay 
rent, for you will notice, over on the first page of that same agreement, 
section 4, occupancy charge, that the manager agrees to pay to Esso 
during the term of this agreement an occupancy charge in the amount 
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of blank dollars and cents per day. Occupancy charge will be remitted 
on a daily basis is what it says here. 

And from what limited experience we have had from this so far, 
it is a relatively new innovation with Esso. It is my opinion that that 
daily occupancy rental is roughly equivalent to the 114 cents per gal- 
lon which they normally would extract from the dealer, so you find 
that the dealer is only making about 4 cents per gallon on this.new 
manager’s plan, and he must pay a cent and a half of that amount in 
the form of rental. 

Referring again to page 3 of the manager’s plan, getting into item 
2, commissions, it states: 35 percent of the established sales prices, less 
tax, received from sales of lubricating oils, transmission fluids, spe- 
cialties, and other nonvolatile petroleum products. You will note 
that under the old commission arrangement where they have the 
specific amount of commissions spelled out, for example, on Esso 
Extra motor oil, which normally would retail at service stations in 
our State at 50 cents per quart, the lessee dealer purchases that in 
normal quantities for 2714 cents per quart. 

He thus makes a net profit of 2214 cents a quart, which is 90 cents 
a gallon. 

They paid that same 90 cents a gallon under the commission ar- 
rangement on Esso Extra motor oil. 

However, looking at this 35 percent arrangement, those 4 quarts 
of Esso Extra oil which would retail for $2, subtract 6 cents for tax— 
it specifies the tax must be deleted—that is $1.94. Multiply that by 
35 percent, and you can readily see that the dealer is only making 
68 cents per gallon, not 90 cents per gallon as previously, and the 
same thing with transmission fluid. 

On transmission fluid, they normally receive $1.35 profit per gallon, 
and now, after taking the retail price, subtracting the tax and multi- 
plying it by the applicable 35 percent, they will only make $1.03 per 

llon. 

The same corresponding reductions apply to tires, tubes, batteries, 
and antifreeze. Where they formerly enjoyed the full profit on these 
items, they now receive only the stated percentages of profit as shown 
on page 3 of exhibit D. 

Referring again to that commission schedule, item 3 there, stating: 

In the case of the following products the commission will be the difference 
between the actual sales price less tax and the stated percentage of the sug- 
gested retail selling price less tax— 
that is rather a vague wording on that. 

However, the only way I can interpret it is that apparently these 
percentages apply to the gross profit on the sale. 

r. Roosevett. Under normal circumstances a dealer would buy 
these TBA items for a certain set cost. He would pay no commission; 
isn’t that correct? 

Mr. Hetzer. That is correct, sir, and retail them for any price he 
might wish. 

Mr. Roosrvett. Could I ask whether—perhaps Mr. Snow would like 
to come forward and help you on this answer—has anybody ever 
passed on this as a contract between an independent party and de- 
cided that this was not just an employment contract ? 

Mr. Herzer. Could you reply to that, Mr. Snow? 
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Mr. Snow. Mr. Chairman, I don’t believe that there has been any 
determination about it, and that question has certainly been raised. 

There are a number of different forms or standards by which it 
would be raised. For example, whether or not it is social security 
payments, and if so, are they required to be paid, and I believe Esso 
has taken the view that they are subject to social security tax on these 
people and are paying that tax. 

Now, of course, there are other standards of who is an employee, 
such as under the Wagner Act, and other, various other standards that 
might be advanced. We have felt that the whole thing is a sham, but 
it is not actually a commission agency dealership at all, but it is simply 
a device to control the man in his operations the same as though he 
were an employee while maintaining a certain fiction of independence. 

Mr. Roosrvert. Who carries the liability insurance on this kind of 
an arrangement ? 

Mr. Heizer. The liability insurance has been carried by the Esso 
Standard Oil Co. under the old commission manager—I am sorry, 
commission agent agreements. 

Mr. Roosrverr. And it continues to be under this? 

Mr. Hetzer. Under the present contract I am not certain on that. 
I believe that the manager must do so, because on the first page of 
this arrangement it says: 

Manager shall at his expense carry such insurance as is necessary to protect 
his and Esso’s interests to the extent requested by Esso. 

I believe in this case they must require them, but I believe that the 
company, Esso Standard Oil Co., pays the workman’s compensation, 
however, on the employees of the manager and also upon the manager 
himself. 

We have a very curious arrangement here where the man is in 
many ways an employee of the supplying company, yet without receiv- 
ing any of the benefits which might normally accrue to an employee 
of such a company. 

They even advise him that he is now working for the company, he 
is one of them, he can no longer belong to the trade association, if he 
was already a member. 

That he must present to the company a monthly profit-and-loss 
statement, and at the end of each month turn in the social security 
and withholding tax applicable to his net profit and in addition to 
that turn in the social security and withholding tax which he has 
withheld from his employees. That must be remitted once a month. 

Mr. Roosevett. To the company ? 

Mr. Heizer. To the Esso Standard Oil Co. 

Here is another curious thing, sir. At the end of the year, Esso 
Standard Oil Co. issues a W-2 form to the agent or the manager, as 
the case may be, and issues W-2 forms to all of this manager’s em- 
ployees as well. 

hey report the manager and the manager’s employees, or the 
agent and the agent’s employees, as the case may be, on the social 
security returns and the unemployment compensation returns of Esso 
Standard Oil Co, 
The agent or the manager who actually employs and pays this help 


does not file a social security return or an unemployment compensa- 
tion return. 
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I have my own ideas about that. 

Mr. Roosrvert. Wouldn’t that seem to be in complete contradiction 
to that bottom paragraph which says that the manager shall hire at 
his expense adequate personnel properly to operate the service sta- 
tion ; such personnel shall be the manager’s employees ? 

How can they be that if the Esso Co. is issuing them W-2 forms if 
they are the manager’s employees? It is the manager’s responsibility 
to issue them the W-2 forms. 

Mr. Heizer. That is correct, sir. 

The manager or the agent at the end of the year does not file a 
schedule C profit or loss from business or profession; he is merely 
issued a W-2 form by Esso, and he files his tax return on that basis. 

Also I might inject this thought, sir: These monthly profit-and- 
loss statements which they have the agent or manager prepare are 
not accurate either. 

On TBA items, for example, they have him list on this profit-and- 
loss statement sales of X number of dollars, and then they multiply 
it by a set formula percentage. For example, they usually use 30 
percent, so if he sold $1,000 worth of TBA, he multiplies that by 
30 percent as a gross profit of $300. Thirty percent, $300. They do 
not have him actually set down what the products cost him, what he 
actually sold them for, and get his profit or loss on that item right 
down to the penny. 

To illustrate my point on that, a young man who was on the com- 
mission agreement one year, several years back, and who had continued 
to be a member of our association even though he had been told sev- 
eral times he must resign, called me to his station and told me he was 
quite certain he wasn’t making the kind of money that his profit- and 
loss-statements were showing and what would I suggest that he do. 

I happened to own a bookkeeping and tax service on the side and 
being somewhat of a bookkeeper myself and doing a considerable 
amount of tax work, I recommended that he have my accountant pre- 
pare his books from the first of the year up to date, carry them on 
through the end of the year, and file a schedule C. 

We found that his actual net profit, as shown by his books, was al- 
most $1,000 less than was shown on these monthly profit-and-loss 
statements which were only guesses at best, on his net profit, and we 
were able to secure a substantial refund for him on that basis, although 
I had to write a letter about two pages long to the Internal Revenue 
Service explaining why his schedule C didn’t correspond with this 
withholding slip he received from Esso. 

Mr. Roosevetr. I would be interested to look at the tax return of 
Esso, too, as to how they handle this. 

Mr. Heizer. Well, as an accountant, sir, I might say that if I were 
issuing a W-2 form to Mr. Snow each year, and that I was reporting 
him on my tax return, social security and unemployment tax returns 
four times every year, I would be sorely tempted to also deduct. his 
wages when it came time to report my net profit for the year. 

Mr. Roosevett. Maybe I should not say this, but it seems from your 
statement thus far that the Esso Co., or any company that operates 
under this kind of an agreement would get all the benefits of an em- 
ployer-employee relationship, and none of the liabilities. 

Mr. Hetzer. Exactly, sir. 
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He doesn’t come under any of their pension plans, he doesn’t come 
under the minimum wage and hour laws. He has absolutely none of 
the benefits; no group hospitalization or insurance or anything like 
that. 

Mr. Roosrvetr. Have you ever had anybody file a test suit for ad- 
mittance to any of these benefits for these people on the ground that 
they were employees ? 

Mr. Heizrr. No such suits have ever been filed, to my knowledge, sir. 

Mr. Roosrvetr. I would think it would be profitable for the Con- 
gress of Petroleum Retailers to file at least such a test suit to see 
whether some of these benefits to the employee might not be secured— 
as long as they are going to operate—under this kind of an agreement. 

Mr. Herzer. I might add this, too, sir. It would appear to me that 
the Internal Revenue Service should be quite interested in the involve- 
ment here of handling not only the agent or manager, but also his 
employees on their social security and unemployment returns, plus 
the added fact that there is usually more turnover in the service sta- 
tion business than there is with a supplying company. 

I am quite sure that both the State and the Federal unemployment 
agencies are deriving a smaller amount of unemployment tax as a 
result of Esso reporting these people on their return. 

Mr. Roosrverr. You raise a most interesting point, and I think 
we might also look into the fact of whether a minimum wage is being 
paid. The Department of Labor might investigate that. 

Mr. Herzer. I think it should be, sir. 

Mr. Roosrvett. I would doubt whether they were averaging the 
required dollar minimum, wouldn’t you ? 

Mr. Hetzer. In most cases, I’m afraid so. 

Mr. Roosrvett. In the hours put in. Is there any limit on the 
hours put in? 

Mr. He1zer. No limit whatever. They will work 80 or 90 hours a 
week, 

Mr. Roosrvett. Do you think they might have a suit for back 
wages on a time anda half basis for wages? 

Mr. Hetzer. I would certainly hope that they might. There would 
be a number of people who would like to file such claims, I am sure, 
sir. 

Mr. Roosevett. Well, just as an individual Congressman, I am 
willing to make the inquiries of the departments. However, I think it 
might be well if some of the individuals make similar inquiries, either 
legally or directly, of the departments. 

Mr. Heer. Right, sir. 

Mr. Avery. Mr. Heizer, maybe I misunderstood you when you 
were talking about the respective benefits that may or may not flow 
to the station operator. 

Would you recite what you said about social security payments? 
I thought I understood you to say that the Esso Co. required the 
operator to advise them, to report to them, the social security payments 
he was withholding from his employees. 

Mr. Herzer. And remit it monthly. 

Mr. Avery., Remit it? 

Mr. Hetzer. Yes, sir. 

Mr. Roosevett. Remit it to Esso? 

Mr. Hetzer. To Esso. 
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Mr. Avery. What about him on his own self, what did you say 
about him ¢ 

Mr. Hetzer. He must turn in a monthly profit and loss statement 
to Esso Standard Oil Co. 

Mr. Avery. That is his P. & L. statement ? 

Mr. Heizer. And at that time remit to Esso Standard Oil Co. the 
social security that would be applicable to his net profit for the month, 
also the withholding tax that would be applicable to his net profit 
for the month. 

Mr. Roosrvetr. Do you know whether they make that a return on 
the social security tax in their own name or simply acting as the 
agent of the individual ? 

Mr. Heizer. I presume that they file it in the name of Esso because 
at the end of the year they sent W-2 forms to the agent and to all 
of his employees and where it says “employer,” they don’t have the 
name of the manager or agent, they have the employer as Esso Stand- 
ard Oil Co. 

Mr. Snow. For tax purposes they treat the amount which they eal] 
net profit, they treat it as though it were wages. They compute social 
security on it, according to the wage rates which, of course, are dif- 
ferent from the self-employment tax, and they compute an income 
tax on it based apparently on the tables for income tax withholding 
for weekly or monthly earnings of a particular amount. 

So that although these withholdings charges are made on a basis 
of what they call net profit, they are dealing with it as though it 
were wages and using the applicable tax rates in requiring the em- 
ployee to remit to them, that is, in requiring the manager to remit 
to them, both for himself and his employees these amounts. 

Then they issue a W-2 form to the manager, and a W-2 form is, 
of course, an internal revenue form issued to an employee by an 
employer. 

Mr. Roosrvetr. My question would be though do they, for instance, 
in the case of the manager, do they pay their half or their percentage ¢ 

Mr. Snow. Yes. 

Mr. He1zEr. Esso pays the other 214 percent. 

Mr. Avery. That was my whole point. 

Mr. Roosrvetr. Then they do consider him to be an employee. I 
do not see how they get away from it. 

Mr. Avery. They also consider him for benefits. 

Mr. Heizrr. But they also deduct the 214 percent employer’s share 
of socity security for employees of the agent, but they didn’t pay the 
employees of this agent; the agent paid these employees because very 
clearly here it says, “Manager shall hire at his expense adequate 
personnel properly to operate the service station,” and he does. 

Mr. Roosrvetr. In the case of the other employees they are not 
paying it. It isthe manager who is actually paying it? 

Mr. Hetzer. Esso pays the 214 percent. 

Mr. Roosrvett. But they actually file it as if they had paid it. 

Mr. Hetzer. Esso does. 

Mr. Roosevetr. Esso does. 

Mr. Hetzer. And they also do pay it. They pay the 214 percent. 

Mr. Rooseveit. They pay the 214 percent? 
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Mr. Herzer. I have here, sir, if you desire to have it, a form which 
the agent or manager must fill out on his employees and send in to 
Esso each month. 

Over in the right-hand column, this may answer a question that you 
had. It says: 

My signature below acknowledges receipt of wages in accordance with wage- 
hour provisions of the Fair Labor Standards Act as posted in this station— 
and the employee is supposed to sign that before this is turned into 
Esso. 

Down at the bottom here they also have: 


Attach check to Esso for total deductions. 


I will submit this for your inspection. 

Also here I have a copy of the monthly profit-and-loss statement 
which the agent is to fill out and turn into the company at the end 
of each month, and at that time also turn in the applicable employee’s 
share of social security and the amount of withholding tax that would 
be applicable to his net profit for the month. 

Mr. Roosevetr. We will accept those for the files of the committee. 

(The documents referred to are retained in the files of the 
committee. ) 

Mr. Heizer, if they went through the same thing for the manager, 
as they require the manager to do for his supposed employees, then 
they would have to also conform to the 8-hour law, would they not? 

Mr. Herzer. I don’t know about that. 

Mr. Snow. I think, Mr. Chairman, that they would probably depend 
upon the exemption for executive employees. Even though this so- 
called manager is actually pumping gas and performing the work of 
an employee, they probably have constructed some sort of theory in 
which he would be a management or executive or administrative em- 
ployee. I believe those distinctions exist in the law. 

I am sure also they would have thought that out with respect to 
whether or not some vigorous labor organization might be able to or- 
ganize these managers and negotiate for a better commission for them, 
you see, and will have attempted to conclude that they are of a class of 
employees who are not entitled, at least, to the special 

Mr. Roosevett. So far as you know no finding to that effect has ever 
been made by the Labor Department ? 

ac Snow. That is correct; none whatever that we know anything 
about. 

Mr. Roosevett. Go right ahead. 

Mr. Avery. I think the chairman wanted you to continue, Mr. Hei- 
zer. The chairman was called out for just a minute. 

Mr. Hetzer. Thank you, sir. 

Mr. Avery. Before you do continue, I want to make certain that I 
understand this social security arrangement. 

I understand for the employees of the station manager he remits to 
the company, he remits to the company the total amount of their social 
security payment because—— 

Mr. Hetzer. No, sir. 

Mr. Avery. He would have withheld part of it from the employee. 

Mr. Heizer. No, he remits only the part that has been withheld from 
the employees, and then Esso matches it with 214 percent. 

52112—60—pt. 120 
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Mr. Avery. Now, for himself what happens? 

Mr. Heizer. He sends in 214 percent as though he were an employee. 

Mr. Avery. All right. 

Mr. Heizer. Esso matches it with another 214 percent. 

Mr. Avery. So far as the social security is concerned the employee 
of the manager and the manager are treated alike? 

Mr. Heizer. That is correct, from that standpoint. 

Mr. Avery. All right. 

Mr. Heizer. As employees of Esso. 

Mr. Avery. Counsel has a question. 

Mr. Heuzer. And also all of the unemployment tax or unemploy- 
ment compensation tax, all of that is paid by Esso. 

Mr. Avery. By the Esso Co. ? 

Mr. Heizer. The manager-agent pays nothing on it. 

Mr. Avery. Counsel has a question. 

Mr. Mrrcnetyi. Mr. Heizer, you are acquainted, are you not, with 
what is commonly called the company-owned station, where the com- 
pany hires all the employees? 

Mr. Hetzer. Yes, sir. 

Mr. Mircueit. Do you know whether or not they make money or 
can make money at those stations ? 

Mr. Heizer. Of course, we have no way of knowing definitely be- 
cause their records, of course, are not open for our inspection. 

However, every dealer that I have ever come in contact with has, 
very frankly, stated that they know that they are losing money at 
the station, and I am sure that many of these dealers are good enough 
businessmen so that they can almost look at a station and tell whether 
it is making money or not. 

I had a brother-in-law at one time who worked at a company train- 
ing station for one of the companies, and he told me one time they 
figured what it was costing them to sell a gallon of gasoline out there, 
and it was an astronomical figure, I don’t recall it readily, I think it 
was 20-some-cents a gallon, I think it was—their business was, their 
profits were so out of line in proportion to their expenses of operating 
the station that it was costing them an astronomical sum to operate it. 

I can only assume, and I can only state that I personally am con- 
vinced, that they are not making money with them. 

Mr. Snow. Mr. Mitchell, there are a couple of statistics bearing 
on that going back some time. 

In 1939 the Teamsters Union organized the service station employees 
of Standard Oil Co. of Ohio’s company-operated service stations in 
Cleveland, and Phil Hanna, who was at that time the business agent 
of this Teamster’s local, who is now the general legislative representa- 
tive of the AFL-CIO in Ohio, appealed for higher wages for these 
people who were earning about $100 a month. 

They were earning actually $90 a month, plus a commission on some 
of these items, and the matter went to an arbitration hearing before 
William Leiserson, who acted as the Federal mediator or Federal 
arbitrator. 

At that hearing, which was either late 1939 or early 1940, Standard 
of Ohio’s attorney and labor relations attorney presented a breakdown 
of Standard’s costs, labor costs, in these stations to show why it was 
impossible to give any, grant any, wage increase. 
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The conclusion of this breakdown was that Standard’s labor cost 
per gallon of gasoline sold in company-operated stations was 9 cents 
per gallon, of which, when they make the allocation, you know, part 
is assigned to TBA and part to gasoline, when that allocation was 
made, 7 cents of the 9 cents per gallon was allocable directly to the cost 
of selling a gallon of gasoline. 

At the time Standard of Ohio granted its lessee dealers 3 cents a gal- 
lon margin to cover rent, payroll expenses, and all operating expenses, 
so the labor cost along per gallon of gasoline in the company-operated 
station was then more than twice the margin allowed dealers. 

Of course, that was a pretty telling argument against granting a 
wage increase. I believe they did grant one anyway. 

It seems to me it was an even more telling argument of the inade- 
quacy of the margin allowed dealers or else as to the astonishing in- 
efficiency of the company-owned stations, and the efficiency of those 
dealers in doing the job as retailers compared to the efficiency of the 
company which had to spend more than twice as much for labor costs, 
of the total margin. 

Mr. Mircnety. That gets to the point Iam trying to make. Do you 
think the impact of all of this, including this type of agreement, is 
that the company, who through regular aie of its own employees, 
cannot make money, but wants to have the control of the station, wants 
to put the responsibility of it on the independent dealer to work his 
long hours and hire his employees to work their long hours, and then 
the company take his profit ? 

Mr. Snow. That is very succinctly stated. 

Mr. Mircue.t. Is that what you are inputing? 

Mr. Snow. Yes. 

Mr. Mircnety. That is all. 

Mr. Avery. You may proceed, Mr. Heizer. 

Mr. Heizer. Under the old “commission agent” contract, Esso ex- 
ercised a very considerable TBA control over the dealer by other con- 
tractual obligations and particularly section 3, which you might wish 
to refer to here as—which reads: 

Esso will deliver to agent and agent will sell for Esso’s account such other 
products and accessories as Esso and agent may mutually agree upon. 

Mr. Avery. This is exhibit D, Mr. Heizer, you are reading from ? 

Mr. Heizer. Exhibit C, sir, the commission agent. 

Exhibit B and exhibit C are both commission agent plans. Exhibit 
C is the more current one, however. 

Mr. Avery. You are reading from section 3? 

Mr. Heizer. Section 3. 

Mr. Avery. Yes, sir. 

Mr. Heizer. Which reads: 


Esso will deliver to agent and agent will sell for Esso’s account such other 
products and accessories as Esso and agent may mutually agree upon. 


Another effective control over TBA purchases was section 7, per- 
taining to cancellation, which reads in part : 
In such event Esso will repurchase from agent at agent’s cost of acquisition 


such products as agent has in stock which agent has purchased from Esso and 
which are in good condition. 











302 SMALL BUSINESS PROBLEMS IN PETROLEUM INDUSTRY 


Apparently, this was not as complete a control as was needed by 
Esso, however, for the new manager agreement, which is exhibit D, 
has been changed i in section 2 to read: 

Esso shall make deliveries of motor fuels, motor oils, and such other products 
as Esso shall select, to manager, upon consignment from time to time during 
the term hereof, in such quantities as Esso shall determine. 

Mr. Avery. Where was that excerpt from now ? 

Mr. Hetzer. Section 2 of exhibit D. 

Mr. Datmas. Mr. Chairman, may I ask a question right there? 

Mr. Avery. Right, sir, Mr. Dalmas. 

Mr. Damas. Mr. Heizer, why couldn’t they have done that equally 
as well under the commission form of agreement? I mean this, that 
was the term “commission station,” was that term entirely a mis- 
nomer. 

Mr. Hetzer. Well, the commission agent plan or the manager’s 
commission plan, either one of them, are a sham and a subterfuge, no 
question about it. 

Mr. Datmas. I mean you 

Mr. Hetzer. I would say it was a misnomer. 

Mr. Datmas. You have an idea when you go out and sell on com- 
mission you are going to sell a man’s entire line, and the commission 
you make is yours. 

That does not appear to be the case either under the commission 
plan or the manager plan, does it ? 

Mr. Hetzer. No, sir. I believe not, although the old commission 
agent plan gave him more of a profit. In fact, in most cases it gave 
him the same profit that normally would accrue to a lessee dealer on 
most products. 

Mr. Damas. Couldn’t they too have said just as easily, assuming 
that they had the right to do it, couldn’t they just as well have said 
“We are going to cut. your commission on these items,” without going 
to the point of changing it to a manager’s plan or something like that ? 
I don’t quite see what the reason was for swapping over to this other 
plan. 

Mr. Hetzer. Basically, I think it might be this, sir, and I cover that 
in some of my later testimony, but I will inject this thought. 

When the first came out with what apparently was the plan to 
force a number of lessee dealers in strategic locations on a commis- 
sion basis that they could control their gasoline prices. The resulting 
complaint which we filed with the Antitrust Division of the Depart- 
ment of Justice, and the publicity that attended it, apparently scared 
them off of that, and they thought, “Well, we had better get rid of 
this, but we will come up with something that is just as bad or a little 
worse, a new type.” 

Every time you back them up in the corner with one type of sub- 
terfuge, before you can really pin them to the wall they will quickly 
switch to another form of contract, and then tell the governmental 
agencies, “Well, we have stopped doing that now.” 

Mr. Snow. Mr. Dalmas, with regard to your question, I believe 
that there is a pattern disclosed here of a successive downgrading of 
the dealer not only as to his income percentagewise, which is what 
you referred to, but also a downgrading as to independence, a degra- 
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dation of the status of independence, and that is accomplished through 
changes in the manager agreement going beyond the mere reduction 
of the commission. 

So that there is the economic limitation, but there is also the shack- 
ling, the further shackling, which will presumably go as far as can 
be without maybe inviting the Teamsters Union to te the agent for 
these people. 

Mr. Avery. Have you concluded, Mr. Snow? 

Mr. Snow. Well, I was going to say that there are, from our stand- 
point, the dealers’ standpoint, three stages of antitrust problems here. 

The first is the means by which this thing is imposed against the 
dealers will. The second one was the control of gasoline prices, the 
use of the stations to fix the margins and the prices and the strategic 
locations. Then, thirdly, the third stage is the control over all TBA. 

Of course, that is what this hearing is about, so that is what we are 
talking about, but the other parts of it are a part of the whole picture, 
and are the downward steps, devolution of the prior independence, 
such as it was, on the lessee retailer. 

Mr. Avery. Mr. Heizer, if I could just summarize the impression 
I have from your testimony to the committee, it would be this: That 
although there are serious TBA problems insofar as the Esso Co. and 
its managers are concerned, there are other problems equally as serious 
as far as his independence of operation and security as a small busi- 
nessman is concerned. Would that pretty well summarize it? 

Mr. Hetzer. Yes, sir; that is correct. 

Referring back to my testimony, to about the middle of the first 
paragraph on page 4, also section 7, the second paragraph, reads in 
part: 

* * * Esso shall have the option to repurchase from manager, at manager’s cost 
of acquisition, such products or accessories as manager has in stock which man- 
ager purchased for his own account from Esso and which are in good condition. 

You will note just a bit ago I was telling that under the old com- 
mission agreement it said: 

In such event Esso will repurchase— 
which is an obligation— 


Esso will repurchase from agent at agent’s cost of acquisition such products as 
agent has in stock which he has purchased from Esso. 

Now they have changed it in this new contract to hold another 
hammer over his head. Instead of saying “We will repurchase it,” 
they now say “Esso shall have the option to repurchase.” 

So he had better be a good boy and not offend them or they won’t 
repurchase it, and he is going to have his living room full of oil and 
fan belts and oil filters, and so forth. 

Mr. Chairman, and gentlemen of the committee, I ask you what 
possible chance there is of a commission manager handling TBA prod- 
ucts oener than those sold by Esso under these contractual arrange- 
ments ! 

At this time, I should like to read into the record and submit as 
exhibit K the affidavit of a former Esso “commission agent” to illus- 
trate TBA pressures exercised by that company under their “agent” 
agreement. 
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DECEMBER 7, 1959. 

My name is John Ross DeBose. I operated an Esso station located at 1108 
Brandon Avenue SW., Roanoke, Va., as a “commission agent” from May 1958 
until April 1959. 

I attended the Esso training school in Roanoke for 8 weeks before taking over 
this station, and originally invested approximately $1,300 capital. Esso -also 
loaned me about $4,200 for purchase of equipment and TBA products, and I paid 
back one-half cent per gallon on all gasoline purchased to curtail this indebted- 
ness. The gasoline, oil and transmission fluid was put in on consignment, with 
Esso fixing the retail price on these three products. 

About 3 months after I started operation, I started having trouble with 
them over some oil and TBA products which I had not purchased from Esso. 
They insisted that I should handle their products exclusively, and my salesman, 
Mr. Richard Foster, was particularly aggravated over my having some Kendall, 
Shell, Texaco, and Gulf oil on hand for certain customers who would not 
purchase anything else. Mr. Foster told me to “either get rid of it, keep it out 
of sight, or else.” 

I also did some brake relining and minor mechanical work, and the Esso 
representatives were constantly asking me if that didn’t interfere with the sale 
of their products. Although they never came right out and told me to stop 
mechanical work, they kept hinting at it, and it was obvious to me that they 
were only interested in my selling their products, not in my making a profit 
for myself. 

As time went along, they increased pressures to purchase Atlas tires, bat- 
teries, and other accessories, even though I didn’t have the money for such 
purchases and would have to go deeply in debt to them to make these purchases. 
I resisted these pressures, but they kept increasing the pressure, and I know 
there was some ill feeling over my refusal to buy these products and go 
further in debt to them. 

They even fussed with me over handling recap tires—even though Esso did 
not sell them. They insisted that I should be investing that money in new 
Atlas tires which they sold. 

One day, Mr. Foster came by and caught me putting on a set of Firestone 
tires, and he wanted to know why I hadn’t sold the customer Atlas tires. 
I told him that I could make more money on the Firestone tires, because they 
were selling Atlas tires at the Esso Co. training station from $2 to $3 cheaper 
than my buying cost. He denied this, but I got a price list from a friend at 
the training station and confronted him with it the next day to prove that 
I was right. He wouldn’t answer, but I knew that it made him mad. 

From that time on, the pressures continued to mount, and in January 1959, 
I asked them to get a new dealer. They asked me to stay on, and to help me— 


And, gentleman, if you will pay attention to this very closely, 
because this is a new type of discrimination, such as rental concessions 
and that sort of thing, this is a new type of it— 


and to help me out financially,.they furnished me free of charge an employee 
from the company training station. This enabled me to lay off one man from 
my own payroll. On April 28, however, Mr. Foster and Mr. J. C. King came to 
the station and fussed with me over my purchasing a Jeep service car. After 
some argument, Mr. King suddenly told me that he thought I should get out, 
and asked Mr. Foster whether Esso should write the letter to me or whether I 
should write to Esso terminating the agreement. I then requested that I be 
allowed to write the letter. 

Five months later after leaving the station, I had a phone call from an Esso 
representative who told me that I owed Esso $3,100 and when was I going to 
settle it. During this 5-month period, I had never received any accounting or 
statement from Esso, and I was surprised at this figure. I thought I owed 
them about $1,500 but $3,100 seemed all out of reason. 

I asked for an itemized statement, but not only did they fail to submit an 
itemized statement, but they even refused to meet with me and discuss the 
matter. Finally, an influential friend of mine arranged an appointment with 
the district manager and the assistant manager, and we met to discuss this 
account. 

No agreement was reached at this meeting, but later they agreed to settle 
for $2,800. They told me that if I didn’t make regular payments on this amount, 
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they would get a judgment against me and would garnishee my wages wherever 
I went to work. 


I finally took a cashier’s check for $1,500 to the Esso office’ and told them to 


take it or leave it, and they accepted the $1,500 in full settlement of my obliga- 
tion to Esso. 


As a result of my losses in this service station for 1 year, I now owe a 
Roanoke bank $5,000, whereas I originally owed the bank only the $1,300, which 
I originally invested in the station. 

The affidavit is signed “John R. DuBose.” If you will note, gentle- 
men, he now owes $5,000 after being in the station for 11 months. 

Mr. Roosrvetr. You are going to submit. a certified copy ? 

Mr. Hetzer. I have the original of the affidavit. 

Mr. Roosevettr. Thank you. 

(The original affidavit is in the files of the committee.) 

Mr. Hetzer. Referring again to my prepared statement, Mr. Chair- 
man, I will have to ask you to strike the next paragraph pertaining to 
exhibit L. I have the affidavit from a former Esso manager to illus- 
trate the total repression of dealers independence to handle competi- 
tive products. However, the affidavit has: not yet been signed or 
notarized, therefore, I am not in a position to submit it. 

I would request permission from the committee to introduce that 
affidavit at a later date after getting it signed. 

Mr. Roosrveur. Without objection. 

Mr. Avery. What was the request, to just submit it for our ap- 
proval, to have it included in the record ? 

Mr. Hetzer. To have it included. 

Mr. Roosevettr. To have it included. 

If it is agreeable to you, we will accept that arrangement, however, 
subject to examination by counsel and by the Chair as to its appro- 
priate applicability to the hearing. 

Mr. Heizer. After it is signed and notarized. 

I should like to submit at this time as exhibit L a map of the 
Roanoke metropolitan area which shows the location of the Esso 
Co. training station and the eight “commission agent” or “manager” 
stations. 

Mr. Mrrcuety. Excuse me, but for the purposes of the record, I 
believe it would be proper if you kept it as exhibit M in the order that 
you previously had it marked. 

Mr. Heizer. All right. 

(Exhibit M isin the committee files.) 

Mr. Mircue.t. You are going to submit exhibit L, possibly, any- 
way. 

Mr. Roosevett. Mr. Heizer, will you proceed because we are run- 
ning a little bit short of time. 

Mr. Hetzer. If the committee might take a quick look at that map, 
however, this map will illustrate they are strategic locations and de- 
ployment throughout the marketing area. 

Through exercising price controls at these strategically located sta- 
tions, Esso has forced the margin on regular gasoline to 5 cents per 
gallon for practically every dealer in that area of the State, the 
Metropolitan Roanoke area. 

In most cases, this is less than the dealers’ actual cost of doin 
business. Therefore, his only hope for making a profit is throug 
the sale of motor oils, tires, batteries, accessories, and doing mechani- 
cal work. 
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The point I am trying to make is this—now that the dealer has been 
forced to sell gasoline at less than his cost of doing business, Esso is 
now depriving him of a part of his profit on motor oil and TBA prod- 
ucts under this new “manager” plan. And to police the enforce- 
ment of this plan, they have the dealer under regular surveillance, 
require daily reports, and employ cleverly worded contractual pro- 
visions and a 10-day termination clause. 

Mr. Roosrvett. Why would anybody ever accept that kind of a 
deal ? 

Mr. Heizer. I asked that myself many times. 

However, they will get these young men over at their company 
training school to train them for taking over an Esso dealership, and 
then as stations become available, by one means or another, they tell 
this trainee, “All right, we have a station available for you now,” 
and may I point out, that they will not take anyone as a dealer 
there any more until they have gone through that 8-week training 
course at the Esso Co. training station in a particular area. 

Mr. Roosevetr. They hold out that he is going to be a full-scale 
kind of dealer, and after he gets through the 8-week course they put 
him into a deal like this ? 

Mr. Heizer. Actually that is what it amounts to, and they will put 
him into one of these locations, perhaps as a dealer, or perhaps as an 
agent or perhaps on the managers plan, and once they get him in there 
they can switch from one plan to another. 

For example, they can put him in as a dealer, then switch him over 
on a commission agent plan. 

Once they get him into the station, and some of his money invested, 
he knows that if he has to go out of that station he is going to lose 
money on his equipment and such things as that. 

For example, the affidavit of Mr. DuBose. One of the reasons why 
he owes the bank in Roanoke $5,000 now, he told me, was because when 
he did leave the station, the salesman came out and shall I say, ad- 
vised or counseled the new agent coming in as to what he should pay 
for his equipment. 

“Don’t give him that much for it; don’t give him but this lesser 
amount.” 

Finally, after they had arrived at different prices for the equip- 
ment, as a final gesture the salesman told the new agent, “Make him 
oa in this new wheel-balancing unit free, or don’t buy the other 
stuff.’ 

Mr. Roosrvetr. You might almost come close to getting an invest- 
ment in the station under more or less false pretenses of future profits 
which actually do not exist. 

Mr. Heizer. That is just about right, sir. 

_ Mr. Snow. Mr. Chairman, there is one other point, if I could inter- 
ject it very briefly. , 

Mr. Roosevetr. Very briefly. 

Mr. Snow. One other way they get these people, and that is they 
get one commission agent station established, perhaps legitimately. 
That station beats down the margin, normal margin, of gasoline in a 
particular area, say, from 7 cents to 5 cents, or 414 cents a gallon. 

Then the other regular lessee dealers in that area are broke because 
they can’t make their cost of doing business. They don’t have money 
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when the gas truck comes to buy gas; maybe they are on a load-to-load 
delivery, maybe the company says, “We won’t take your checks any 
more.” 

So the man’s desperate circumstances in that situation make him 
susceptible, receptive, to the company’s proposal. “Well, since you 
don’t have the money, since your capital is exhausted, why, we can 
help you out. We can switch you from being a lessee dealer to being 
a commission dealer, and then you don’t have to invest your money 
in the gasoline. We will own it.” 

So that having first created the conditions of the price war which 
break him, then his desperate circumstances are exploited and his 
status is reduced. 

There should be some affidavits like that, Jim (Mr. Heizer). I have 
seen some that you have sent us, and that is the more important way, 
I think, even than fooling, or misleading, raising false hopes among 
the trainee station employees. 

It is simply that the:market is broken in an area, the dealers are up 
against it, and this is the only way out and they accept it. 

Mr. Avery. Mr. Heizer, what would be the average amount that 
might be expected by a new operator to go into business on a commis- 
sion basis ? 

Mr. Heizer. I am not sure I understand what you mean. 

Mr. Avery. Well, how much of an investment would I have to an- 
ticipate if I were going to become, No. 1, a commission operator, and, 
No. 2, a lessee ? 

Mr. Hetzer. Perhaps I could best answer that in this way, sir. I 
have here among my various files a letter which was addressed to Sen- 
ator Sparkman from R. H. Scholl, vice president of Esso, and a copy 
of it was sent to me by Senator Sparkman. 

R. H. Scholl states in this letter : 

A dealer, depending upon the size of a station, needs from $8,000 to $10,000 
to provide the necessary inventory and working capital to operate. 

Mr. Avery. That would be under the lessee? 

Mr. Hezer. Lessee deal. 

Mr. Avery. Yes. 

Mr. Heizer. Now, the commission agent, it would vary, of course, 
upon the amount that might be required. Naturally, they want him 
to invest as much of his money as possible. There would be that much 
more to lose, and they try to get as much initial investment as possible. 

However, he can get in there if he can scrape together, borrow 
from relatives, or a bank or somewhere; secure $1,200 or $1,500. He 
can probably get in with that amount. 

Mr. Avery. This affidavit you read on the $1,300 original indebt- 
edness, was it your impression that that was the total amount of in- 
vestment that particular operator had to put into the business? 

Mr. Heizer. That is correct. That is all of the money that he ac- 
tually put into it. 

Then they loaned him $4,200 to buy equipment, and TBA inven- 
tory, and then, in addition, they consigned him his gasoline and oil. 

Mr. Avery. I hate to belabor this point. You have made frequent 
reference to equipment. I thought on a commission basis, the com- 
pany owned all the equipment. 
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Mr. Herzer. No; no, sir. If you will refer again to exhibit D—— 

Mr. Avery. I will do that later on. You had better proceed. 

Mr. Herzer. It says: 

Manager will furnish at his expense necessary tools and miscellaneous equip- 
ment not furnished by Esso. 

Well, the miscellaneous tools and equipment are quite considerable. 
If he has a service car or service truck he must furnish that. If he 
has a cash register, that is his. The various jacks and hoists for rais- 
ing cars to change tires, and that sort of thing, he must purchase 
those. 

Normally his lubrication equipment has to be purchased. There-is 
a very sizable equipment investment involved, and that is one of the 
ways that they hook them. 

Once they get their money invested in this equipment, they know 
if they leave the station they are going to lose a considerable amount 
of money in disposing of that equipment. And usually they will lose 
that amount of money with the aid and abetting of the salesman beat- 
ing him down on his price. 

They tried that on me when I went out of the station. .The.sales- 
man came back on New Year’s Day, 50 miles out of town, and told 
the incoming new dealer “Don’t give him the price he is asking for this 
cash register. Don’t even buy it, and don’t even give him his price 
for this Coca-Cola machine. Don’t give him but X number of dollars.” 

Finally I called him on the side and told him, “Look, my lease ac- 
tually runs until in February. If you want me to throw the key over 
in the creek, I will—fine, I will leave it sitting here. I will leave the 
key in the creek. I will pay the minimum rent just to lock it up. 
Otherwise you get out of here. One way or the other.” 

And so he finally left, and I concluded my deal on the equipment. 
But they do interfere. 

Mr. Roosrvett. Mr. Heizer, let us get going on the rest of.the state- 
ment, sir. 

Mr. Heizer. If this giant in the petroleum industry is permitted 
to continue unchallenged with these forms of sham and subterfuge, 
you may be sure that other companies will soon follow with similar 
plans of repression and degradation. The service station operator 
will be reduced to total subservience to the supplier. 

Turning briefly now toa type of. destructive competition.empleyed 
by some major oil companies through the sale of branded products to 
discount. houses, I should like to submit for the record copies of ad- 
vertisements appearing in the Roanoke World News of April 9, 1959; 
the Roanoke World News of September 3, 1959; and the Roanoke 
Times of October 30, 1959. These are marked “Exhibits N, O, and 
P,” respectively. 

Mr. Roosevett. They will be received for the files. 

(The documents referred to are retained in the files of the com- 
mittee. ) 

Mr. Heizer. Gulf Supreme motor oil costs the dealer 19 cents per 
quart in normal quantity deliveries, yet Advance Stores was selling 
it retail at 22 cents per quart. Texaco Havoline Deluxe motor oil 
costs the dealer 3524 cents per quart in normal quantity deliveries, 
yet Advance Stores was selling it retail at 39 cents per quart.. We 
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of course do not know at what price these branded oils were sold to 
Advance Stores. 

When the first advertisement appeared on April 9, I wrote to the 
vice president of marketing for Gulf Oil Corp., on this matter, and 
on April 23, Mr. B. R. Lawler, division manager for retail and jobber 
sales, replied, in part: 

We deeply regret the situation that developed with a discount store advertising 
one of our fine products at a low.cut price and hasten to assure you that all 
necessary steps have been taken to prevent a recurrence. 

Yet you can see what happened—on September 3 the Advance 
Stores advertised “We got more” and apparently on October 30, they 
were still getting more. 

Not only did they have Gulf then, but they also had Texaco. 

This practice is increasing throughout many areas of the State— 
with sales of some major suppliers’ branded motor oil and other 
branded products by discount houses and bargain centers in some 
areas at prices as low as branded service station operators’ cost. 

Asa final item, I should also like to present:information to the com- 
mittee on the relationship between Sinclair Refining Co. and its dealers 
with respect to purchases of company-sponsored Goodyear tires and 
batteries. Sinclair dealers are, of course, strongly urged to purchase 
the Goodyear line of TBA. But Goodyear wholesalers cannot sell 
direct to Sinclair dealers—the Sinclair dealers being required to 
purchase Goodyear tires and batteries from Goodyear on purchase 
orders issued and signed by Sinclair appointed distributors and to 
pay 214 percent more on the wholesale price than the price to com- 
peting dealers buying direct from Goodyear. In addition, the Sin- 
clair dealer cannot be billed direct or pay cash at the time of purchase, 
but the billing must be made through the Sinclair appointed distribu- 
tor. The dealer thus loses his 2 percent cash discount as well, making 
him pay a total of 414 percent more than the competing dealers buy- 
ing direct from Goodyear. 

At this time, Mr. Chairman, I should like to submit evidence marked 
as exhibits Q and R to substantiate these allegations against Sinclair. 
To protect the identity of the parties concerned, however, I must re- 
quest that the information be kept confidential and not made a part 
of the public record, and respectfully request that the committee ex- 
amine these exhibits in executive session. 

Mr. Roosevett. They will be accepted and placed in the committee’s 
confidential files. 

(The documents referred to are retained in the confidential files of 
the committee. ) 

Mr. Hetzer. This concludes the presentation of testimony and evi- 
dence which I am prepared to introduce at this time. I want to thank 
the committee for the opportunity of appearing upon behalf of our 
members, and will be pleased to answer any questions you may have. 

Mr. Roosrevert. Thank you very much, Mr. Heizer. 

Before Mr. Avery asks any further questions, if he has any, I am 
going to let counsel develop two points he has in mind. 

Mr. Mrrcvenn. Mr. Heizer on the third page of your exhibit D, 
which is schedule A of service station manager agreement, it sets out 
the percentages of commission that the manager is to get on his sales, 


I believe. 
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Section 3 states: 


In the case of the following. products the commission will be the difference 
between the actual sales price less tax and the stated percentage of the Sug- 
gested Retail Selling Price less tax. 

Could you describe just what that suggested retail selling price is? 

Mr. Hetzer. Well, the suggested retail selling price referred to un- 
doubtedly is the suggested price which they have in their little price 
catalog which they give the dealer for various Atlas products. 

Mr. Mircue.y. That is more or less sort of permanent, isn’t it? 
Does it fluctuate often ? 

Mr. Hetzer. Well, it can fluctuate, yes, as prices go up or down on 
tires. When the major rubber companies go up or down on their 
prices, they will come out with new price charts periodically from 
time to time. 

Mr. Mrrcwety. Thank you. 

Now in exhibit D, again on page 1, in paragraph 1 of section 2, 
with respect to consigned products, the last sentence reads: 

All sales of consigned products by manager shall be at retail prices fixed 
by Esso from time to time. 

Do you interpret that as meaning that Esso can at any time, any 
day, step in and tell the commission manager what he will sell any 
item for? 

Mr. Heizer. Any item that he has on consignment, yes, oil, trans- 
mission fluid, tires, batteries, antifreeze, anything that is on consign- 
ment. 

Mr. Mrrcuetu. That is not necessarily tied in with the suggested 
book retail selling price ? 

Mr. Herzer. Well, it could or could not be. They probably would 
recommend to him that he follow certain lines. However, the sug- 
gested retail selling price in this Atlas catalog of prices put out by 
Esso frequently can become a fictitious price, particularly in tires and 
batteries. That is what you are supposed to get for it, but hardly ever 
do you get that price. 

Mr. Mrrcueti. And in paragraph 3 on page 3, where it states “the 
commission will be the difference between the actual sales price less 
tax and the stated percentage of the suggested retail selling price less 
tax.” I assume that is the sales price which Esso tells him to sell it 
for over here in section 2 of the first page and the stated percentage 
of the Suggested Retail Selling Price is what Esso gets for it. 

Mr. Huizer. I presume so. 

Mr. Mrrcue tt. In other words, it is true that Esso guarantees them- 
selves a definite return on an established percentage of the Suggested 
Retail Selling Price. 

Mr. Herzer. Right. 

Mr. Mircnety. And then they turn around and can at any time tell 
the man he has to sell it at a lower price, and the difference is all the 
commission he gets. 

Mr. Herzer. Right. 

Mr. Mircuetu. In other words, Esso is setting it up where they are 
guaranteed a certain return, but they can alter the commission which 
the operator receives as they so desire ? 

Mr. Herzer. Right. And I have been advised by two different 
parties who were on commission during a price war this past spring 
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and summer in the Roanoke area that during the price war they 
came out and said, “Look, we are going to change your commission 
schedule.” 

They had it set up so that they received not less than 3 nor more 
than 4 cents a gallon, after paying a cent and a half rent, and during 
the price war they came along and said, “Look, we are not going to 
give you but 214 minimum,” and the men couldn’t say a thing about it 
because if they didn’t agree—— 

Mr. Roosrvett. Does the rent stay the same ? 

Mr. Hetzer. The rent stayed the same, but if you refused to accept 
this new change of commission right in the middle of a price war they 
would say, “Here is your 10-day notice,” and they had to accept it. 

Mr. Mrrcnexz. Then on exhibit D, in paragraph 1 of section 2 
which you referred to earlier in your testimony, it states that “Esso 
shall make deliveries of motor fuels, motor oils, and such other prod- 
ucts as Esso shall select to manager, upon consignment from time to 
time during the terms hereof, in such quantities as Esso shal] de- 
termine.” Does that leave the inference that Esso can stock them 
up on anything they want to in any amount and preempt their 

Mr. He1zer. That is correct. 

Mr. MircHett (continuing). Not only their stock space but pre- 
empt the whole right to put anything else in the station ? 

Mr. Heizer. That is correct. It is there in writing. 

Mr. Roosrvett. Mr. Heizer, doesn’t that have the effect of com- 
pletely negating section 3 which says that the “Manager shall have 
the right to purchase from Esso and others,” because if he may have 
that right, but if there is no room because they have loaded him up, 
all up, what good is the right ? 

Mr. Hetzer. That is right. 

Mr. Mrrcnett. Have you any thoughts about the possibility of 
this being a breach of regulations against restraint of trade? 

Mr. Heizer. Frankly, I haven’t given that much thought yet. I 
have, this manager’s 

Mr. Roosevett. I am sure Mr. Snow has. 

Mr. Heer. This is really a trifle new. I first noticed it recently 
in the Roanoke area. Apparently that seems to be a testing ground. 

Up until rather recently they had the company training station and 
four commission agent stations, a total of five. 

You will notice on that map we now have nine. Fairly recently, 
there was a change made in this little shingle that was up over the 
door of the agent stations. They had a shingle up there “Esso Stand- 
ard Oil Co., John Q. Doe, agent.” 

They painted out the “agent” and put on the word “manager,” and 
that is when I suddenly realized well, they have got a new deal in here 
of some kind, and I attempted to get a copy of the contract. 

It took me 3 months to even get a copy of the manager’s contract, 
and this party from whom I was supposed to have an affidavit from 
today, who just went out as the manager of an Esso station on Mon- 
day of this week, he told me that he didn’t know what happened to 
his manager’s contract, that he tried to locate it in his files, and 
someone had removed it. So he was speculating as to whether or not 
someone from the company might have removed it. Someone got it. 

Mr. Snow. Mr. Chairman, Mr. Mitchell’s question, which is central 
to this whole thing, that is, is there any relief under the antitrust 
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laws, is developed in Mr. Nerlinger’s statement which is four state- 
ments forward, with the gentleman from California, and one from 
lowa—— 

Mr. Roosevett. Hold it then, and Jet us hurry up and get to it. 

Mr. Heizer, we want to thank you very much. It has been a most 
interesting and provocative statement and evidence which you have 
presented to the committee, and I assure you we will spend many hours 
looking into it. 

Mr. Hetzer. Thank you very mueh. 

Mr. Roosrveur. Now, gentlemen, there are four witnesses left. We 
have to wind up pretty ¢ lose toa quarter of 6. It isnow a few minutes 
after half past 3. I am going to be a little arbitrary and give each 
one of you 20 minutes to present your case, and reserve 10 minutes 
for committee members and counsel. 

Mr. Snow. Mr. Chairman, the witnesses anticipated that problem, 
and the two witnesses who follow Mr. Touhey wish to yield part of 
their time to him so that he can take the requisite amount of the three 
witnesses, to present his matter fully. It isextremely important. He 
has come a long way, and witha wealth of material. 

Mr. Roosrvert. We will let him proceed without interruption so 
that he may finish. 

Mr. Touhey, will you come forward. 

Will you raise your right hand, please, sir? Do you solemnly 
swear that the testimony you are about to give before this committee 
will be the truth, the whole truth, and nothing but the truth, so help 
you God? 

Mr. Touney. I do. 


TESTIMONY OF JOHN A. TOUHEY, EXECUTIVE SECRETARY, CALI- 
FORNIA FEDERATION OF SERVICE STATIONS; ACCOMPANIED BY 
WILLIAM D. SNOW, GENERAL COUNSEL, NATIONAL CONGRESS 
OF PETROLEUM RETAILERS 


Mr. Roosrvett. Mr. Touhey, I want to welcome you before the 
committee. 

I know everyone of us, when we have a witness from our area, is 
supposed to make a little political speech about how delighted we are 
to have you before us. But I am going to forgo that because you 
know that already, and I am going to suggest that you go right ahead 
and proceed with your statement. 

Mr. Tounry. Mr. Chairman and members of the committee, I am 
John A. Touhey, executive secretary of the California Federation of 
Service Stations and have been working for organized service station 
dealers, in an executive capacity, for a period of 5 years and am fairly 
familiar with all phases of retail and wholesale marketing practices in 
the petroleum (aan pertaining to the distribution of gasoline, oil, 
lubricants, tires, batteries, and automotive accessories. 

It is extremely difficult to separate gasoline distribution from the 
distribution of oil, lubricants, tires, batteries, and accessories because 
of the close relationship they have to each other in the petroleum 
industry. The close relationship is developed because each oil com- 
pany has some type of commission override arrangement on TBA 
sales made at service stations and these arrangements extend to dis- 
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tributors, jobbers, and brokers of petroleum products and quite often 
enter into the lease arrangements between lessee and lessor. 

Gross sales of TBA mere handise, as well as oil and gasoline is con- 
stantly checked by oil companies at service stations ‘and the paral- 
lelism of TBA and petroleum products, as to the lease arrangements, 
is normally brought to the attention of a service station dealer at the 
end of each month. 

When a dealer’s TBA purchases, from an oil company authorized 
source, show a marked change during a particular month, the dealer 
is visited by a representative . of the supplier who questions the dealer 
as to his sales ratio and inquires about his sources of supply. Usually 
this dealer becomes a marked individual and becomes known as a 
dealer who is noncooperative. 

The dealer then starts receiving complaints about his restrooms not 
being clean or that he closed his station 5 minutes too early. The 
dealer’s station is constantly kept under surveillance. If the dealer 
starts purchasing his TB A supplies from the company authorized 
source then he is placed back into the category of a cooperative dealer 
and receives no further complaints unless he is not selling gasoline at 
the price stipulated by the oil company which is another. subject, but 
closely related with TBA distribution. 

A few examples of this type of pressure are outlined in this state- 
ment. 

Basically, no changes in exclusive dealing practices of oil com- 
panies has taken place in the last 5 years. Many oil companies have 
taken great pains to send out statements that a dealer is free to pur- 
chase from whom he desires, in any amount he desires, to display any 
products he desires and have taken great pains to publicize the dealer’s 
independence, but we do not agree with any of their statements be- 

cause an oil company can cancel a lease at any time they desire for the 
most minor infractions and they do not have to renew any service 
station lease. 

We believe it would be of interest to the committee if certain lease 
provisions were brought to your attention and if the committee was 
briefly informed of the consent decree obtained in the celebrated west 
coast. oil suit. 


THE WEST COAST OIL SUIT CONSENT DECREF 


The west coast oil suit, filed in May 1950, by the United States of 
America against the seven major west coast oil companies, suddenly 
and abruptly come to an end in October 1958, when the U.S. district 
court judge ruled upon a prayer of relief without a court trial and 
without ruling whether or not the defendants in the case were guilty 
or not guilty. This ruling of course forced a consent decree, with 
the Texaco Co. dissenting, which on the surface appeared to give a 
service station dealer a solid 3-year lease and which completely elimi- 
nated any type of exclusive dealing arrangements or exclusive deal- 
ing requirements. 

It also should be brought to your attention that under the consent 
decree Standard Oil Co. of California and Richfield Oil Corp. were 
excluded from section 14 of the consent decree which pertained to 
exclusive dealing in tires, batteries, and accessories because of the 
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1949 court decision and judgment issued against these two corpora- 
tions. This consent decree is brought to your attention because it has 
a bearing on some of the lease provisions that will be discussed in this 
statement. 

HANCOCK OIL CO. SALES AGREEMENT 


Under section 1 of the Hancock Oil Co. sales agreement, of which 
I believe the committee has a copy, it states: 

During the period covered by this agreement it is expressly understood and 
agreed that dealer shall not handle, sell, or offer for sale any brand or brands 
of gasoline, motor oil, lubricants, or other petroleum products at the said service 


station other than the brand or brands which are currently being sold or mar- 
keted by Hancock. 


Under section 2 of the same sales agreement it states: 


In addition to Hancock motor oils, dealer may handle one other brand of 
nationally advertised canned motor oil approved by Hancock, provided such oil 
shall not be advertised at said service station or within 100 yards thereof other 
than by labels upon the containers thereof. 

It is also interesting to note that under section 5 of the same sales 
agreement it states : 

Dealer shall not sell, offer, or advertise for sale, Hancock gasolines, motor 
oils, or lubricants at a price lower than the retail price or prices stipulated by 
Hancock therefor; and no sign or signs shall be displayed by dealer indicating 
a retail price lower or different than the retail price or prices at such time 
stipulated by Hancock. 

This is a universal lease used by Hancock Oil Co. which recently 
merged with Signal Oil & Gas Co. 

Mr. Roosevett. Is this sales agreement still in operation ? 

Mr. Touney. Yes, sir. 

Mr. Roosrverr. And no complaint has been made against it on the 
ground it violated the antitrust law ? 

Mr. Touney. Not as yet, Mr. Roosevelt. 

(The sales agreement referred to is retained in the files of the 
committee. ) 

Mr. Roosevetr. You may proceed. 


RICHFIELD OIL CORP. 


Mr. Touney. Under the Richfield Oil Corp., this corporation re- 
cently entered into a supply arrangement with United Motors and 
over 90 percent of Richfield service station dealers now stock most 
of United Motors products. 

At this time I have a statement on United Motors which I would 
like to put in at this particular point. 

United Motors Service is a division of General Motors and has 
captured a fantastic amount of battery business during the past few 
months by working out contractual relationships with Goodyear Tire 
& Rubber Co., Firestone Tire & Rubber Co., B. F. Goodrich Tire & 


Rubber Co., and U.S. Rubber Co. on the west coast for direct distribu- 
tion of Delco batteries. 

Delco batteries are now distributed by these rubber companies and 
they in turn have made arrangements with the following oil companies 
for redistribution : 
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U.S. Rubber—Union Oil Co. of California; B. F. Goodrich—Rich- 
field Oil Corp., Shell Oil Corp., and Union Oil Co. of California; 
Goodyear—Richfield Oil Corp., Shell Oil Corp., and Union Oil Co. 
of California; Firestone—Texaco Co., Shell Oil Co., and Union Oil 
Co. of California. 

Reports indicated that Firestone and Goodyear are giving up, or 
have given up, their private brand battery and are going to handle 
Delco batteries exclusively. 

A 10 percent sales override commission is being paid to each oil 
company for supposedly sales assistance in securing outlets for these 
batteries. Authorized TBA distributors of the above-listed oil com- 
panies can purchase Delco batteries direct from United Motors and 
United Motors will pay the 10 percent override commission to the 
oil company involved. 

However, a warehouse distributor—a large volume purchaser who 
redistributes to parts house jobbers—cannot sell batteries to an au- 
thorized TBA supplier of an oil company unless the warehouse 
distributor can get a contract signed with the oil company involved ; 
in addition, the warehouse distributor has to pay the 10 percent over- 
ride commission to the oil company. And if the contract between 
the warehouse distributor and the oil company is approved by United 
Motors, then the 10 percent override commission will be refunded 
to the warehouse distributor by United Motors at a later date. 

In one section of southern California a warehouse distributor had 
20 service station accounts handling Delco batteries on consignment 
and when the oil companies involved entered into the agreement with 
United Motors the 20 dealers were forced to return the Delco bat- 
teries to the warehouse distributor and then buy Delco batteries for 
cash from the authorized TBA oil company approved source. State- 
ments from these dealers and the warehouse distributor involved will 
be forwarded to the committee under separate cover. 

When United Motors first started to enter this program, the retail 
price of a Delco battery was $15.95 exchange and evidently was priced 
to meet the price of the Nic-L-Silver battery. About 4 months ago, 
after securing contractual relationships with the various rubber com- 
panies, United Motors raised the retail price of the Delco battery to 
516.95 exchange and due to tax reasons actually listed the battery at 
a list price of $18.95. 

Mr. Roosrvetr. Does that about cover the 10 percent that had to be 
paid to the oil company ? 

Mr. Touney. I am not sure about that yet, sir. 

Mr. Roosevett. It was not far away. What did it go up from? 

Mr. Tounry. It went up from $15.95 to $16.95. 

Mr. Roosevert. It went up a dollar. It did not quite cover it. 

Mr. Tounry. Yes, sir. 

It is the contention of the California Federation of Service Stations 
that United Motors has now secured a captive market for the 
Delco battery and that this enabled them to raise the retail price of 
the battery and enabled them to secure captive resale outlets by mak- 
ing agreements with the four big rubber companies who in turn have 
override commission arrangements with the oi] companies which auto- 
matically brings undue pressure upon the service station dealer of 
these particular brand oil companies. 

52112—60—pt. 121 
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We predict that in less than 1 year, in the State of California, the 
public will be forced to pay even a higher price for batteries because 
of the effective manner in which competition is being eliminated in 
the battery business. 

As of this moment Standard Oil, General Petroleum, and Tide- 
water Oil Co. are still marketing batteries under their own brand; 
but, how long that will last no one knows. 

The largest independent battery manufacturer, Nic-L-Silver Bat- 
tery Co., is practically out of the replacement battery field now and it 
is extremely doubtful that any independent will be able to sell a bat- 
tery in a Shell, Texaco, Union Oil, or Richfield service station after 
another 6 months of operation under the monopoly type power that is 
now in the hands of United Motors Service. 

I would like to also tell the committee that under United Motors 
Service they have set up the Delco-Remy Division. They now have 
extended the line of all of their ignition parts to cover every automo- 
bile. They have already made a contract with Richfield under this 
same setup, and we expect Texas Co, at any time to sign and go down 
the line. 

Basically, the manner in which Richfield is able to control TBA 
purchases is explained in the enclosed statement, and I will give the 
statement to the committee. 

You will note that when a dealer is selling out his business—some- 
times by request, lease cancellation notice or nonrenewal of a lease— 
that the oil company involved does not obligate itself to see that 
the incoming dealer purchases the outgoing dealer’s stock and equip- 
ment. Although at times it will see that salable merchandise, pur- 
chased from it, is purchased by the incoming dealer. 

Just to quote a couple of sentences here: 

Mr. Weeks brought the new dealer into the station and we began taking in- 


ventory, and Mr. Weeks would not let the new dealer buy any TBA items that 
were not sold or approved by Richfield. 


On the next page it says: 


Also had about $50 worth of ignition and electrical parts which I could not 
sell. Mr. Weeks would not allow Mr. Bible to purchase any of the above as it 
was not company-approved United Motors parts. 

Mr. Roosrvett. Are you submitting the statement in full? 

Mr. Touney. Yes, sir. 

Mr. Roosrvett. Is it notarized ? 

Mr. Touney. No, sir; it is not notarized. 

Mr. Rooseverr. I don’t think we can accept it unless you get it 
notarized. 

Mr. Touney. Yes, sir. 

We can skip part of Union Oil testimony since the statement of the 
dealer is not notarized, sir. 

Mr. Roosrvett. We will be happy to leave the record open if you 
want to get it notarized. 

Mr. Tovunery. I would appreciate it in the case of Richfield and this 
dealer I make reference to under Union Oil, I would like to have them 
both notarized. 

Mr. Roosrvett. You notify us that you either can or cannot get it 
notarized within a reasonable time. 
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Mr. Tounry. Yes, sir. 
Mr. Roosevett. Would perhaps 3 weeks be enough time to get it 
back to us? 
Mr. Touney. Fine, Mr. Chairman. 
(The notarized statement was not received by the committee at 
time of printing.) 
UNION OIL OF CALIFORNIA 


Union Oil of California is incorporated as a profitmaking corpu- 
ration in the State of California and owns approximately—that 
should say approximately 30 percent instead of 30,000 shares; I will 
have to talk to my secretary—30 percent of the shares of Wilco Co. 
which supplies Union Oil service stations TBA supplies in the State 
of California. Over 95 percent of Union Oil service stations on the 
west coast are under a consignee agreement for gasoline; almost all 
of these stations sell Wilco products, Prest-O-Lite batteries, and U.S. 
Royal tires. Union Oil of California obtains 10 percent override 
commissions from Wilco Co. in addition to a share of the profits 
because of shareholdings. 

Mr. Roosevett. Do they receive the 10 percent? Yes, they do, 
from U.S. Royal tires. Do they receive it from the Prest-O-Lite bat- 
teries, you say ? 

Mr. Tounery. Yes, sir. 





THE TEXAS CO. 


Under the Texas Co. lease, which I will turn a copy over to the com- 
mittee, in paragraph 1 of the agreement of sale of the Texaco Co. it 
states: 


Seller hereby sells and agrees to deliver and purchaser buys and agrees to 
receive and pay for the following products of the kind and quantity marketed 
by seller at time and place of delivery in quantities specified from time to time 
by purchaser, but in respect of each product not less per year than the minimum 
nor more than the maximum quantity stated below. 


In this particular sale; agreement it states: 


2,500 gallons of Texaco motor lubricants, 1,500 pounds of Texaco motor lubri- 
cants, and 24 gallons of Texaco PT antifreeze, all of which are minimum 
quantities. 

I would like to submit this agreement. 

Mr. Roosevetr. It will be accepted for the files of the committee. 

(The document referred to is retained in the files of the committee.) 

Mr. Tovunry. Reports have reached our office that the Texaco Co. 
is placing their service stations on consignment agreement basis as 
soon as possible. We do not know if this will include all products 
sold at the service station or just gasoline as of this moment, and | 
might tell the committee that Wednesday, before I left Los Angeles, 
I called the Texaco Co. and this is correct; they are placing the sta- 
tions on consignment, but they wouldn’t tell me whether it was gas- 
oline or gasoline and other products at the station. 

The Texaco Co. reportedly receives override commissions of 10 per- 
cent from Firestone Tire & Rubber Co. and B. F. Goodrich and 
practically every Texaco dealer sells one or the other of these prod- 
ucts. 
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It has also been reported to our office that the Texaco Co. receives 
a 10 percent override commission on Firestone products sold at the 
Marine base (El Toro) in San Diego County. 


SHELL OIL CO. 


Shell Oil Co. has commission arrangements in effect in the State 
of California and the majority of these are located at strategic lo- 
eations in each city. A copy of Shell’s service station managers 
agreement has been furnished to each member of the committee. You 
will note under section 2 of this agreement that: 

Shell shall stock the station with “Shell” gasolines and such other products 
as Shell may elect to consign to manager. 


Title to all consigned products remains with Shell Oil. Under 
section 3 of the agreement it states: 


Manager shall have the right, for his own account: (@) to purchase from 
Shell or such other suppliers as manager may choose, and sell at the station, 
such other items of merchandise as Shell may approve and (b) to perform 
such other services at the station as Shell may approve. 

You will also note in section 8 of the agreement that Shell Oil can 
terminate the agreement within 24 hours which gives the consignor 
sufficient control over purchases made for resale ‘at the station. To 
further help the committee in this study we have secured a few copies 
of the monthly earnings statement for commission stations which 
operate under this agreement. 

Shell Oil Co. also uses a “Shellubrication” licensee agreement 
which assures them of Peaches and sale of their petroleum ‘products 
at a Shell service station. Under section 3 of this license agreement 
it states: 


Licensee shall maintain at said service station or garage; at licensees ex- 
pense, an adequate supply of “Shell” automotive lubricants. 
Shell Oil mainly uses Firestone Tire & Rubber Co. products as a 


source of TBA supplies for their service stations and obtains a 10 
percent override commission. 


BRYANT OIL CO. 


Bryant Oil Co. is an independent distributor of General Petroleum 
products and under section 12 of their stated “dealer policies” they 
inform the dealer that: 


Bryant Oil Co. has no obligation to the outgoing dealer to aid in the dis- 
posal of equipment and merchandise not purchased from Bryant Oil Co. 

Since the subject will be discussed later in this statement this 
committee should know that Bryant Oil, under the west coast oil 
suit consent decree, does not have to offer a 3 year lease to one of 
their dealers even though the dealer sells General Petroleum prod- 
ucts. 

Bryant is an independent brand distributor. 
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TIDEWATER OIL CO. 


Under section 2 of Tidewater Oil’s dealer contract it states: 


Seller shall sell and deliver to dealer and dealer shall purchase and take 
from seller, for resale at the above premises, total requirements of gasoline, 
motor oils, and greases regularly manufactured and sold by seller to dealers 
and consumers generally but not exceeding, except at seller’s option a stipulated 
minimum amount of gallons of gasoline and a stipulated minimum amount of 
gallons of motor oil and greases (8 pounds of grease equals-1 gallon). 

Tidewater Oil Co. reportedly operates their own TBA setup in 
most areas. However, in outlying areas we understand that the TBA 
setup is operated by a few independents, but, mainly Tidewater 
branded distributors. 


GENERAL PETROLEUM CORP. 


General Petroleum Corp. operates their own TBA setup in some 
areas and operates through independent distributors in others. 

You can skip the next sentence. Barnes and Rogers is not in inter- 
state commerce. 

Basically, other than GP independent distributors, we have received 
less complaints about TBA pressure from GP dealers than any other 
oil company on the west coast. 


STANDARD OIL CO. OF CALIFORNIA 


To our knowledge, Standard Oil Co. of California, Western Opera- 
tions, Inc., is the first oil company to actually issue a new service sta- 
tion lease since the consent decree was signed in the west coast oil 
suit and we have furnished a copy of this lease to each member of the 
committee. It is the belief of the California Federation of Service 
Stations and the National Congress of Petroleum Retailers, after 
securing legal opinions, that this lease is in violation of the Sherman 
Act, the Clayton Act, and the California Cartwright Act. We have 
filed complaints with the Department of Justice ‘and the California 
State attorney general and as of this date have not received an opinion 
from their offices, other than an opinion from the chief trial attorney 
in the west coast oil suit to the effect that the lease is not in violation 
of the consent decree. 

(The lease and supply contract follows :) 
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Mr. Tovuey. I would like to bring several provisions of this lease 
to the attention of the committee. 


Section 2 of basic ground lease 


(a) The basic ground lease is tied in with the supply contract and 
provides lessor with a 10-day cancellation clause which can be held 
over the lessee and the cancellation of either the supply contract or 
basic ground lease automatically cancels the other. 

(6) Under section 2 of the supply contract it states— 
buyer shall continuously offer for sale and diligently promote the sale of seller’s 
petroleum products, tires, tubes, batteries under seller’s brands at the premises. 

This section automatically places the lessee under an obligation to 
purchase at least part of his tires, tubes, and batteries from the lessor 
even though they may or may not be the best for the dealer’s customers 
and whether or not the dealer desires to use these products for resale. 

(c) Under paragraph 2, section 2 of the basic ground lease lessor 
is given policing power to maintain control over the lessee in almost 
all aspects of his business including: restrooms, buildings, lawns, 
shrubs, equipment, and employees. 

(d@) Under paragraph 2, section 2 of the basic ground lease the 
lessee has to keep the premises open for operation and properly lighted 
for such hours and days as noted in forms number S—941 (CD-9-59) 
and S-941-a (12-CD-9-59) which are supplied the lessee when he is 
presented the new lease. One of these forms is entitled “Hours of 
Operation” and is supposed to be a “mutual agreement form” which 
was already completed as to hours of operation and the days to be 
open when presented to one of our members. 

(e) Under paragraph 2, section 2 of the basic ground lease it states: 


Lessee agrees to compete effectively with other retail gasoline service stations 
in the vicinity. 


The word “vicinity” is not defined and under the “trade area pricing 
system” used for rebate purposes “vicinity” may be confined to 1 block 
1 day and 10 blocks the next day according to the wishes of lessor. 
The words “compete effectively” evidently refer to the retail pricing 
of gasoline and the gallonage that a lessee is able to pump during 
a specific month. We have a letter one of our dealers received from 
the lessor and we quote a portion of the first paragraph— 
after a review of the progressively deteriorating gasoline business done at the 
station you are leasing from us and of the discussions our representatives have 
had with you about this problem during which your lack of interest in the gasoline 


business was clear, we have reluctantly come to the decision that we will not 
renew your lease when it expires. 


Although lessor does not talk price with a dealer, paragraph 2 of 
section 2 of this lease provides enough police power to cancel a dealer's 
lease if he does not compete effectively. 


Section 4 of basic ground lease 

(a) This section provides a restroom allowance of one-fourth cent 
per gallon of gasoline sold and can be withdrawn by lessor, in lessor’s 
sole judgment, during any period in which lessee fails to maintain and 


supply said restrooms. This section is tied in with section 2 of the 
basic ground lease and furthers the policing power of lessor. 
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(6) This section also defines the sales and services that are per- 
formed by a normal service station, but the definition is not based upon 
actualities. Lessor states— 
sales and services include gasoline, oil, tires, batteries, and lubrication and sales 
and services of the type which lessor makes available to lessee. 

The California Federation of Service Stations strenuously objects 
to this section for the following reasons: 

Sales and services that are incidental to a service station include 
gasoline, oil, tires, batteries, lubrication, rotors, condensers, spark 
plugs, generators, fuel pumps, voltage regulators, mufllers, tailpipes, 
ignition wiring, wheel balancing, wheel packing, various and sundry 
radiator services, and numerous minor repairs done to an automobile. 
These facts have been proven by many surveys which indicated that 
almost 68 percent of new-car services are performed by service station 
dealers and that over 62 percent of service stations performed the 
services listed in this paragraph. The type of merchandise supplied 
by lessor only includes spark plugs in the repair line and does not 
extend to include other repair parts that are incidental to, and neces- 
sary for, the complete operation of a service station. Under section 
4 lessor has confined the basic rent to only include those services per- 
formed at company operated service stations and at which they do not 
have to show a profit and at which CFSS seriously believes that they 
do not show a profit. In addition, during the past 2 years the ma- 
jority of Chevron service dealers have been encouraged to purchase 
tuneup and brake equipment because they were told “that they were 
not going to get any more profit on gasoline and that they would have 
to make their profit in the back end.” 

2. Independent Chevron service station dealers cannot effectively 
compete with lessor’s company operated service stations in hours of 
operation and wages paid company employees and only offer sales and 
services performed by company operated stations. . 

3. This sect?on tied in with section 2 of the supply contract, CFSS 
alleges, gives lessor the opportunity of securing an exclusive dealing 
arrangement for lessor’s gasoline, oil, tires, and batteries. 

Section 6 of basic ground lease 

(a) Under this section, in addition to charging a gallonage rental 
under section 4—which gallonage brings customers to the back end 
where the dealer was supposed to make his profit instead of gasoline 
sales—lessor is charging a rental of $25 for each lube bay, in excess 
of one, in addition to 10 percent gross sales override charge on sales 
and services not covered by the basic rent contained in section 4 plus a 
10 percent gross sales charge on trailers and a 50 percent gross sales 
charge on parking. Under paragraph C of section 5 lessor can change 
the over basic rent upon written notices to the dealer at intervals of 6 
months and may use the percentage calculation outlined in paragraph 
3 of section 5 and may reappraise or adjust minimum charge for extra 
lube bays to conform reasonably (not define) to the business then being 
done at the premises. The lessee can petition for change. 

(b) Overbasic rent applies to those sales and services not covered 
in section 4 and the type of merchandise of services not sold by lessor. 
Paragraph D of section 5 provides for inspection of the lessee books 











330 SMALL BUSINESS PROBLEMS IN PETROLEUM INDUSTRY 


and records, Under section 4, gasoline sales must be verified if lessor 
requests. Under section 5, sales and services of the type not covered 
in section 4 or supplies by lessor must be verified if lessor requests, 
therefore, over 95 percent of the lessees’ books and records must. be 
made available to lessor. 

(c) Inthe last paragraph of section 5 the lease states : 


The lessee shall not engage in sales and services of a type that would conflict 
with the operation of the premises as a service station or with the diligent pro- 
motion of sales of petroleum and allied products at the premises. 

This provision gives lessor the right to check gasoline and oil sales 
and those products of the type supplied by lessor and those not sup- 
lied by lessor and seriously poses the possible restriction against the 
essee from expanding into those services that are incidental to a 
service station but not incidental to a lessor company-operated service 
station. The words “compete effectively” contained in section 2 evi- 
dently pertains only to those services and sales rendered by a lessor 
company-operated service station and those sales and services listed 
in section 5 under the title “Overbasic Rent” and might easily be in 
conflict with the aims and policies of lessor. 
Section 6 


(a) Gives the lessor the right to cancel out lessee within 10 days. 
Section 2 provides this same clause. Sections 2, 4, 5, and 6 provide 
lessor with sufficient power to cancel or terminate this lease within 
10 days which, in effect, is a 10-day lease. 

Mr. Roosevetr. Is that without reason, section 6? 

Mr. Tovunery. They do not have to give a reason. 

Mr. Roosrvett. They do not have to give any ¢ 

Mr. Tounry. No, sir. No oil company has to give a reason. 

. Mr. Roosevert. And that was held to conform to the consent 
ecree ? 

Mr. Touney. Believe it or not, it is all in here, Mr. Roosevelt. 

Mr. Roosevett. That is in the consent decree ? 

Mr. Touney. Yes. 

Mr. Roosrvett. That is what I thought. 

Mr. Touney. Thank you. It isallin here. 


Section 8 


(a) In case of a lessee’s death or incapacity the heirs, estate, or 
family has no rights and must vacate the premises immediately. No 
provision is made to give heirs, estates, or families sufficient time to 
sell the lessee’s merchandise and equipment and the lessor is under 
no obligation. 

Section 9 


(a) Lessor has the right to cancel the lease within 10 days but 
lessee has to give a 90-day written notice. 


Section 11 


(a) Lessee obligates himself to make minor repairs at his own cost 
and expense and lessor agrees to make major repairs, but, if the lessor 
does not make the major repairs the only alternative a lessee has is to 


terminate the lease and waive any provision of law affording any other 
remedy. 
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Section 14 

(a) Lessee has no rights when and if he has to leave the service 
station. Certain equipment is necessary in the operation of a service 
station and the lessor intends under sections 4 and 5 to take rentals 
from services on sales performed by equipment, but, does not intend 
to assume any obligation to see that it is purchased by themselves or 
an incoming dealer when the lessee leaves the premises. 
Section 17 

(a) This section simply states that the lessee is an independent 
businessman and nothing in this lease changes his status. The Cali- 
fornia Federation of Service Stations seriously doubts that this state- 
ment is true. 

ALLEGATIONS 


1. Through the device of this lease, the tremendous integrated eco- 
nomic power of Standard Oil, exercised at every level of gasoline and 
TBA distribution, is brought to bear upon the daily business opera- 
tions of its lessee retailers in such a manner and with such effect as 
(a) to deprive them of the free exercise of the basic rights of inde- 
pendent businessmen; (6) to form a pattern of competition which un- 
reasonably restrains and controls commerce in the distribution of 
Standard’s products and in gasoline and TBA items generally and 
which restrains competition ‘between Standard’s lessee dealers and 
Standard’s company-operated stations as well as with retailers of other 
brands; and (¢) to monopolize a substantial part of the sale of such 
products and to foreclose effective competition therein. 

2. These purported lease agreements are not valid instruments for 
the pretended poe of fixing the terms of a lessor-lessee relation- 
ship, but are, in fact, highly oppressive instruments for controlling 
the day-to-day business operations of the so-called lessee by the illegal 
means of repression and for the illegal purpose of restraining and con- 
trolling commerce and furthering the supplier’s monopoly in the dis- 
tribution of gasoline and TBA products. The form of the purported 
lease is to conceal the real relationship and illegality of the agree- 
ments being imposed. 

3. By compelling each and all of its lessee dealers in California, 
etc., to enter into these new lease agreements as their present leases 
reach anniversary dates, Standard is depriving these lessee dealers of 
substantial property and business rights in connection with the opera- 
tion of their respective businesses as independent businessmen, and is 
compelling them to accept a change in lease status involving both eco- 
nomic loss and repression of economic freedom. And while such a 
course of conduct toward a single lessee, with the attendant depriva- 
tion of property and business rights, might be no more than a private 
wrong—when, as in this case, the lessor-supplier’s actions are directed 
against all of its lessee dealers through a plan, design, or conspiracy 
to deprive them of basic interest—a grievous public wrong is dis- 
adpad which compounds and gravely increases the multiple private 
wrongs committed. 

The Standard Oil lease was first brought to our attention by the 
president of the California Federation of Service Stations after he 
attended a meeting called by Standard Oil and at which 17 other 

52112 —60—pt. 1-22 
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Chevron service station dealers were present and they were told by the 
Standard Oil representative that “if we do not like the way you part 
your hair we will not renew the lease and we do not have to” and the 
dealers were also told that “this lease now has teeth in it.” Another 
our members was told, “that he had to sign the new lease right now” 
even though his present lease does not expire until April 30, 1960. 
He was told that “Standard would not renew his present lease if he 
did not sign the new lease.” 

Mr. Roosevetr. Because probably the present lease has a 10-day 
cancellation clause in it, too? 

Mr. Tounery. Thirty days. 

Mr. Roosrvetr. Thirty days. 

Mr. Tounry. And I might state at this time I have statements 
from all of these dealers, except they are not in affidavit form, and 
I would request permission to send them to you within the allotted 
time so they may get in the record, sir, or for the consideration of the 
committee. 

Mr. Roosrevetr. The committee will be agreeable to that. 

Mr. Tounry. Another of our members was told that “if he did not 
sign the new lease that Standard Oil would understand that he did 
not desire to continue doing business with them.” 

It is interesting to note that about 1 year ago Chevron dealers, in 
general, were told that “they were not going to get any more profit 
on gasoline and that they had to make their money in the back end of 
the service stations and after dealers started doing just that Standard 
initiated a new lease to secure part of those profits except in the case 
of another of our members who received the fetter from Standard Oil 
which I have given to the committee. 

I think there is a copy of that letter that we refer to. 

(The letter referred to is in the confidential files of the committee.) 

Mr. Tounry. Standard Oil operates about 800 service stations on 
the west coast on a company operated basis and about 150 on a “C” 
lease or consignment basis. Naturally the company operated stations 
sell Standard products exclusively and the “C” stations are on con- 
signment of those products supplied by Standard Oil. 

In other words, those “C” stations are a 100 percent consignment. 

Mr. Roosrvett. How many Chevron stations do they have in that 
area, do you know? 

Mr. Touney. I think there are about 2,100, Mr. Roosevelt. 

Mr. Roosrvetr. Thank you. 

Mr. Tounery. On Friday, November 13, 1959, after a meeting was 
arranged by the National Congress of Petroleum Retailers Associa- 
tion, our president, first vice president, Mr. Warren Maguire, and 
myself met with Standard Oil officials Mr. Howard Vesper, Mr. G. C. 
Briggs, their attorney, and two other marketing officials at which 
time we discussed the lease section by section. 

These officials had typed up a section breakdown of the lease and 
attempted to assure us that Standard was merely trying to equalize 
rents, provide sound protection for their company, and did their best 
to conform with the provisions of the west coast oil suit consent decree. 
They also informed us that they had no intention of injuring relation- 
ships with their Chevron dealers nor did they have any other inten- 
tions of securing any type of exclusive dealings nor did they intend 
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to hold any of the provisions as threats to enforce certain policies not 
in the lease. ; 

The attorney for Standard Oil was specifically questioned as to 
why the 10-day provision was in the lease and his answer was, “we 
have to move fast.” 

It should be explained to the committee at this point that we met 
with Standard Oil to secure explanations of the lease and did not 
at anytime argue about any of the provisions because our board of 
directors had not voted to oppose this lease. 

When we questioned Standard Oil as to why — of the lease 
were not left with the dealer so he could have it checked by his attor- 
ney their answer was, “Well we started with this lease too fast and 
we did not have sufficient time to get enough copies printed.” 

The committee might be interested in knowing that the lease was 
being presented to each dealer at the time and the oil company repre- 
sentatives refused to leave a copy for the dealer to read or have 
checked. 

On the question of 50 percent parking rental Standard stated, 
“That is about what we pay for parking rentals and is a fair charge.” 
On the 10 percent clause on sales and services of the type not supplied 
by Standard they said, “This provision conforms with several other 
types of leases used by dry cleaners, liquor stores, etc.” 

The meeting with Standard Oil was informative for CFSS (Cali- 
fornia Federation of Service Stations), and was the first meeting that 
Standard ever has agreed to in our 5 years of operation. They have 
consistently refused to meet with a CFSS committee of Chevron 
dealers and have always stated, “That they can only deal with their 
dealers individually.” 

The committee might be interested to know that the California 
Automotive Wholesalers Association have voted unanimously to op- 

ose the Standard Oil lease and have filed a complaint with the 

Jepartment of Justice; and if the committee did not get that copy, 
I will give them a copy of the CAWA resolution. 

Mr. Avery (presiding). Who is the California Automotive Whole- 
salers Association ? 

Mr. Tounry. That is parts jobbers association of the State of Cali- 
fornia, sir, independent parts houses. 

Mr. Avery. You may continue. 

Mr. Tovunery. Oil company credit cards have a distinct bearing 
upon the securing of exclusive dealing arrangements. Almost every 
oil company credit card uses a phrase pertaining to authorized mer- 
chandise and services. A typical example is the Texaco credit card 
which states : 


This card will be honored in the United States by dealers selling Texaco gaso- 
lines, for the following merchandise and services: (1) Texaco petroleum prod- 
ucts, Marfak lubrication service, and washing and polishing for passenger cars 
and trucks. (2) New or retreaded Firestone or B. F. Goodrich passenger car and 
truck tires, new tubes, batteries, and accessories, plus installation charges, if any, 
also tire and tube repairs, provided at time of sale the merchandise purchased 
is mounted on or attached to motor vehicle operated by holder of card. Such 
items as general repairs or mechanical work of any nature are not authorized. 


We do not question the right of an oil company to set the terms un- 


der which a credit card may be used and no doubt the credit card is 
misused constantly but the restrictions are usually placed into effect 
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when a service station dealer starts purchasing TBA products from 
sources other than those authorized by the supplier. 

In summarizing the contents of this statement we are taking into 
consideration the legal aspects of prior court cases and considerable 
litigation and hearings that have been held throughout the United 
States. We would like to make the following observations to the com- 
mittee : 

1. No amount of litigation can solve the problem of exclusive deal- 
ing in TBA products in the petroleum industry. The reason why | 
say this is the fact that an oil company can cancel a service station 
dealer’s lease anytime they so desire through all types of lease pro- 
visions. The dealer is under constant surveillance by the built-in 
police power provision of the lease and any number of violations can 
occur each day especially in view of the fact that the lessor is the sole 
judge as to whether a restroom is clean or not or whether the station 
is clean. It is extremely rare when a dealer can prove that the real 
reason his lease is not being renewed or the reason why it is canceled is 
because he purchases supplies from a source other than his supplier. 
We can see no relief obtained by a service station dealer in the west 
coast oil suit consent decree. His lease can still be canceled in a mat- 
ter of days. His supply contract is tied with the lease. His rent can 
be raised in any amount the oil company desires. 

2. Consignment selling in the petroleum industry is a foregone con- 
clusion. In California, Standard Oil, Shell Oil, Union Oil, Wilshire 
Oil, Hancock, Douglas Oil, and several different types of independents 
are using this form of agreement and now it has been reported that 
the Texaco Co. is about to enter such a program. In those cases where 
a dealer is only on a consignment basis for gasoline, it gives the com- 
pany about 75-percent control over the dealer’s gross business and 
it. is just a small matter for the oil company to secure control over the 
balance of his business. 

3. Under the west. coast oil suit consent decree oil companies were 
basically given the right to sell on consignment, operate company sta- 
tions, and to use practically every single provision contained in the 
new Standard Oil lease. Exactly how other oil companies involved 
in the consent decree will proceed with a new lease we do not know 
at, this time but it is doubtful if dealers can expect much less than 
that contained in the lease of Standard Oil. 


RECOMMENDATIONS 


The following recommendations are made to this committee and 
are based upon 5 years’ work with service station dealers and 5 years 
spent collecting evidence and material to be used in the west coast oil 
sult: 

1. The only answer is divorcement. Oil companies should be de- 
nied the right to own or operate a service station or lease or sublease 
property upon which a service station is located. This is the only 
way that exclusive dealing will be eliminated. It is also the only 
way that the public will ever be able to purchase products which are 
in free and open competition and at prices that are set by competition. 

Although this proposal for divorcement is listed as No. 1 of our 
recommendations, I believe I should tell you that dealers have been 
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slow in developing their present conviction that divorcement is essen- 
tial. 

Dealers are naturally moderate in their dealings. They have des- 
perately wanted and worked for good relations with their suppliers, 
and have been deeply disheartened by each recurring oppression and 
abuse which Picars Me have imposed through their ownership and 
real estate control of stations. 

In truth, yes; it is not the dealer who made the case for divorce- 
ment. Rather it is the major suppliers’ unconscionable and ruthless 
practices for control and exploitation of lessee dealers through sup- 
pliers’ ownership and lease control of the station, the direct action 
of suppliers themselves, including those reported in this statement, 
as well as other destructive practices which have made the case for 
divorcement. 

Unless and until those abuses stop, we can have but one basic rec- 
ommendation—that is, the one recommendation that we have made 
here—that suppliers be divorced from ownership of the stations 
through which these abuses are imposed. Until these practices stop, 
we have nothing else to recommend. 

Mr. Avery. Thank you, Mr. Touhey, for your very exhaustive and 
comprehensive description of this rather unfortunate situation that 
appears to have developed between the major oil companies and their 
authorized dealers. 

Before I propound any questions to you, or our chairman returns, 
our counsel, Mr. Mitchell, had several academic questions he wanted 
to ask you. 

Mr. Tounry. Yes, sir. 

Mr. Mrrcneuy. I wanted to be sure to get the record straight on 
the exhibits that you spoke about as you went through. I don’t believe 
they were all actually received into evidence, but I understand you 
submitted them. 

There is a Texaco lease, a Shell service station manager’s agreement, 
Shell lubrication licensee agreement, Shell monthly earnings state- 
ment, Bryant Oil Co.’s dealer policies, Hancock Oil Co, lease, the 
CAWA resolution, Standard Oil Co. lease with supply contract, and 
a confidential letter. 

Mr. Chairman, I would like to have those received into the record 
and for the files at this point. 

Mr. Avery. All right. 

(The documents referred to are retained in the committee files. 
The Standard Oil Co. lease with supply contract is printed in the rec- 
ord beginning at p. 320. The CAWA resolution is as follows :) 


RESOLUTION UNANIMOUSLY ADOPTED NOVEMBER 14, 1959, BY MEMBERS OF THE 
CALIFORNIA AUTOMOTIVE WHOLESALERS’ ASSOCIATION 


Whereas the proposed new lease to be imposed by Standard Oil of California, 
Western Operations, Inc., on their lessees as present leases reach anniversary 
date permits the tremendous integrated economic power of Standard, exercised 
at every level of gasoline and TBA distribution, to be brought to bear upon the 
daily business operations of its lessee retailers in such manner and with such 
effect as: 

(a) To deprive them of the free exercise of the basic rights of independent 
businessmen ; and 

(b) To form a pattern of competition which unreasonably restrains and 
controls commerce in the distribution of Standard’s products and in gasoline 
and TBA items generally ; and 
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(c) To monopolize a substantial part of the sale of such products and to 
foreclose effective competition therein ; and 

Whereas these proposed lease agreements are, in fact, highly oppressive instru- 
ments for the accomplishment of these effects ; and 

Whereas we members of the California Automotive Wholesalers’ Association, 
Inc., in annual convention assembled at Santa Barbara, Calif., November 14, 
1959, do believe that the form of the proposed lease is a sham to conceal the 
real relationship and believed illegality of the agreements being imposed: Now, 
therefore, be it 

Resolved, That we direct the president of the association to register our com- 
plaint with the Department of Justice alleging that the following sections of the 
antitrust statutes are actually or potentially violated by this proposed Standard 
lease and by Standard’s purported tactics in compelling each and all of its lessee- 
dealers in California to enter into this new repressive lease agreement or sur- 
render their stations or businesses: 


(a) Section 1 of the Sherman Act prohibiting agreements in restraint of 
trade. 


(b) Section 2 of the Sherman Act prohibiting attempts to monopolize. 

(c) Section 3 of the Clayton Act prohibiting exclusive dealing, which ex- 
clusive dealing is fostered and can be imposed through the surveillance and 
built-in penalty provisions of this lease; and be it further 

Resolved, That all CAWA members receive copies of this resolution urging 
them to write their Members of Congress and Senate with an urgent request for 
a full-scale congressional investigation; that the Automotive Service Industry 
Association be urgently requested to support this resolution on the national 
level; and that Senate and House leaders in the antitrust fight, including the 
Honorable James Roosevelt, be advised by the president of CAWA of this action. 


Mr. Touuey. I would like to offer for the record, we have the prod- 
ucts contract for Standard Oil prior to the new one that came out, 
which I think you need, and also the old Standard lease which the 
committee could compare with the new one. 

Mr. Avery. They will be received. 

(The documents referred to are retained in the committee files.) 

Mr. Avery. Are all the other exhibits in that you have made ref- 
erence to in your statements? 

Mr. Tounery. Mr. Counsel, I would like to state that here is the 
original letter that I referred to from Standard Oil Co. of California 
to the dealer which I believe you have a copy. However, I will put 
the original into the record since we have slanty of copies. 

Mr. Avery. It shall be received. 

(The document referred to is retained in the confidential files of 
the committee.) 

Mr. Tovney. All of the other material that I made reference to, 
with the exception of the dealers’ statements are in the record, and 
I would like to request permission on the following named dealers to 
file these statements within a stipulated period of time with the com- 
mittee, and I would like to read their names, if possible. 

Mr. Roosevetr. Yes, you may read them. 

Mr. Touney. Mr. Michael J. Horrick and Mr. Ray Riddle, Oak- 
land, Calif.; Mr. Warren Maguire, Fresno, Calif.; Mr. Oscar Tenney, 
Mesa, Ariz.; and Mr. Hack Baldwin, Tucson, Ariz. Also for the 
record I would like to state that all of the material that I have re- 
ferred to in my statement, that it be accepted for the record. 

(These statements not yet received. When received they will be 
placed in the files of the committee. ) 

Mr. Roosrvett. It has been so accepted. You mean for the files, 
not for the record ? 

Mr. Tounry. I meant for the files. I turned the material in to 
counsel. 
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Mr. Avery. I have only one question. It might be more in the 
nature of a comment than a question or, perhaps, a combination of 
both. . 

I get the very definite impression, Mr. Touhey, that you feel these 
TBA items and petroleum products are so closely related in the 
operation of the station that they could not be effectively separated. 
You could not preclude the major companies’ supply in one area and 
bring about any substantial improvement in this problem. In other 
words, if we just removed TBA items you still feel like the operator 
can be under unreasonable duress from the company ? 

Mr. Tounry. I have a strong feeling about that now, sir. Four 
years ago I didn’t dream we would run into a situation like that. 

I worked toward a dealer-supplier relationship angle, and so forth, 
and tried to work the things out. 

I am of the opinion now—this is my own personal opinion I am 
stating now, that I do not believe that you can separate TBA from 
gasoline and motor oil. I just don’t think it can be done. 

The supplier, you take gasoline by itself, it is between 70 and 80 
percent of a service station dealer’s gross business. 

If the TBA was not there, they would put some type of tremendous 
amount of pressure on him in some other way. There are a million 
ways to do it, sir. 

I just don’t think that the two can be separated from each other. 
That is my personal opinion. 

Mr. Avery. Would you agree to this, then, that this problem sur- 
rounding this TBA oles program is just a symbol of the basic prob- 
lem that exists between the operator and the dealer then? 

Mr. Tovnery. Well, it is just an effect of it, sir. 

Mr. Avery. I am trying to get something, some of your thinking, 
on the proportion of this problem. 

Most of the witnesses preceding you have pretty much given me 
the impression anyhow that this basic company-operator problem 
was completely surrounded by this TBA operation. 

Now you come and say that you think that that is just a part of 
it, that actually the problem is much larger than that. It contains 
all of the products that are sold by the station. 

Mr. Tounry. That is correct, sir. 

Mr. Roosrevett. Would you yield for a minute on that? 

Mr. Avery. Of course. 

Mr. Roosrvett. Is there a possibility if we did the TBA part, gave 
relief under that, that then because of the loss of revenue to the 
companies that they are now getting from that, that they would 
further cut down on what is already a losing proposition; in other 
words, they would almost, you might say, add to the loss of the 
dealer on his petroleum product end of it, and really put him into an 
impossible position ? 

Mr. Touney. Mr. Roosevelt, this is correct. Regardless of what 
anyone tells you, there is—it is extremely rare that you run into a 
service station dealer that has 25 percent of his business other than 
gasoline and oil, you know, his gross business. 

Usually gasoline, gasoline is between 70 and 80 percent of a service 
station’s business. 

Mr. Roosrvett. But his profit is really on the TBA items? 
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Mr. Tounry. That is right, sir. 

Mr. Roosevett. What you call the backroom work. 

Mr. Touney. That is right, sir; except in a normal business you 
never use a loss leader on the major portion of your business, and it 
is our contention, and always has been, that a man should be able 
to make a fair and legitimate profit on any product he sells. 

Mr. Roosevett. We are dealing with a very practical situation. 
You know, I think, you must know by now, the tremendous opposi- 
tion to so-called complete divorcement and, therefore, we are con- 
stantly searching to find something which maybe sounds more rea- 
sonable. 

There is a basic objection to telling a man he can’t be in a certain 
business. Somehow or other that goes against the grain of people 
who are not too familiar with the subject, so you get up on the floor 
of Congress and you talk about depriving an individual, in this 
sense a tremendous corporation, true, but nevertheless, as I think 
minority counsel said the other day, if you start it here, won’t maybe 
some day other people be deprived of the right by Government fiat of 
not being allowed to go into business, and you have heard other people 
in your industry opposed to divorcement on the same basis. 

Now, searching, therefore, for a more reasonable one, would you 
give consideration on the west coast to the possibility of a more direct 
control, as I suggested, or as it was suggested to me the other day, 
the control of leases, and lease arrangements or either direct or indirect 
or by whatever way they are created, that these must be approved by 
an agency of the Government as being in the public interest rather 
than divorcement to see whether that might hit directly at the heart 
of the problem. 

Mr. Touney. May I answer you, sir? 

Mr. Roosrvett. Yes; I wish you would. 

Mr. Tovunery. I would like to state that we are 100 percent behind 
the National Congress of Petroleum Retailers’ recommendations 
which are going to be made this afternoon. 

On the west coast, where we got into the divorcement all the way, 
divorcement was where we feel we got kicked around on the west coast 
oil suit basically, and the dealers couldn’t see any relief. We would 
accept anything, Mr. Roosevelt, which would help a service station 
dealer, and in reference to the board that you suggested today similar 
to the Securities and Exchange Commission, I would be the first man 
there to help arbitrate. 

If we could get such a board I am sure that all the dealers in the 
United States of America would appreciate it. No. 1, I believe it 
would be in the public interest, and No. 2, I believe that it would elimi- 
nate considerable amount of exclusive dealing in business. 

But I think it would be a good thing for our country. 

Mr. RoosEvett. In other words, if we could get something like that 
through more feasibly, then you would be willing to try that? Then 
we have another better ground for doing what people, I think, feel is 
the ultimate drastic step. 

Mr. Toungey. Yes. We would support it a hundred percent. 

Mr. Roosevett. In divorcement. Very well. 

Mr. Avery. Mr. Touhey, what percent of the gross gallonage of 
gasoline sold in California do you think the major companies sell ? 
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Mr. Tounry. The major companies sell? Do you mean from the 
refinery ? 

Mr. Avery. Yes. 

Mr. Touney. 95 percent of all gasoline that is sold is by the major 
west coast oil companies, the seven major west coast oil companies; 
that is my opinion. 

Mr. Avery. That is a rather unique situation. 

In anticipation of some of the problems I got figures from the State 
of Kansas before I came back, and major companies, based on the 
figures made available to me, only are responsible for the sale of be- 
tween 35 and 40 percent of the gasoline in Kansas, according again 
to the figures submitted to our revenue and taxation department, and 
that is a changing figure. That is 15 percent less than it was a year 
ago, and I am wondering if the increased dominance of the so often 
called independent might not have a healthy effect on this market. 
What would you think about that? 

Mr. Tounery. Well, of course I am in favor of anything that is 
independent, sir. I want to explain that 95-percent figure in Cali- 
fornia first. 

Ninety-five percent of the gasoline that is required in the State of 
California is refined by the seven major west coast oil companies. 

Seventy-five percent of the gasoline that is sold at retail branded 
stations in the State and the rest of it is sold by independent rebrand 
stations, which means, of course, they sell some to them. The mergers 
in California, at the moment, I believe, Mr. Roosevelt remembers, that 
back in 1955, if I am not mistaken, there were about 27 independent 
refiners. ‘Today the figure is down to 16. 

Now, just recently Hancock merged with Signal Oil & Gas Co. 
Wilshire Oil Co., of course, as you know, is controlled by Gulf Oil Co. 

Gradually these small independents are being eaten up in California. 

Specifically, and I think you will notice the changes as they come 
out on the State board of equalization figures, as they came out of 
that, sir. Anything that will increase all the independents in the 
market would help us. 

Mr. Avery. I can see how it would help the consumer. 

It looks like to me it might even make it more difficult upon the 
station operator if these independent stations generally sell gas at 
1 or 2 cents below the majors, 

Now, from the testimony that, I believe you yourself submitted this 
afternoon, at times the majors expect the operator to assume part of 
that reduction in price to meet the competition. 

Mr. Tounry. Yes, sir; and that is just the reason why we don’t 
want them messing with the retail price. 

Here is what is wrong, sir. I know we are getting into gasoline 
now. But there is no justification that we have ever found for a 
brand—or rebrand station and a branded station. The differential 
exists at the wholesale level. 

Mr. Avery. I’m sure it does. 

Mr. Touney. At the rack, and the wholesale level—and that is the 
reason why, of course, we support S. 11, sir, Mr. Avery. 

Mr. Avery. This is a subject which we cannot exhaust after 5 o’clock 
in the afternoon. 
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Mr. Chairman, I think at that point I will yield the floor back 
to you. 

Mr. Rooseve.tt. Thank you, Mr. Avery. 

May I comment on your comment about the credit card situation? 

Mr. Touney. Yes, sir. 

Mr. Roosevett. I think that deserves a lot more study than we have 
had given to it so far. 

Mr. Touney. Yes, sir. 

Mr. Roosevett. Obviously, as you say, it is the right of the oil 
companies certainly to set the terms on which the credit card can be 
used. 

They are doing the collecting—the collecting for the dealer, what- 
ever financial risk there is, they are assuming it. 

Is there any charge to the dealer in the collection, the use of the 
credit card ? 

Mr. Touney. Well, they claim—TI will have to tell it this way, Mr. 
Roosevelt. 

In all my meetings with them they claim it costs them approxi- 
mately 1.1 cents to issue that credit card, and they include it in the 
tank wagon when gasoline is sold to the dealer. 

You see, they are trying to justify the differential there between 
that and the rebrand man, so it is our contention there that a branded 
service station dealer pays for every single credit card that he uses 
just like he would pay for anything else. That is No.1. I don’t think 
they are getting it free. 

No. 2, the majority of the oil companies, well I know they do on 
the west coast, charge the dealer a certain amount of monthly rental 
or yearly rental for the imprint card machine, you know, that they 
run the plastic card through. He has to pay the rental, so it is my 
contention that the service station dealer pays for any credit card that 
is used in a service station, whether it be branded oil company or 
whether it be the outside company, such as American Express. 

Mr. Roosevett. Mr. Touhey, you would not say, however, that it 
paid for the financial risk involved, would you? For instance, in 
the restaurant situation the restaurant, which uses, let us say, the 
Diner’s Club, is charged, I think it is 714 percent or it may be 5 percent, 
that is, to take care of any financial loss as well as expense of the credit 
card. 

As you have mentioned that the actual credit card, plus whatever 
the location charge may be, but it certainly doesn’t come up to 714 
percent of the item on the charge, does it ? 

Mr. Tounery. No, sir; I don’t think so, sir. 

Mr. Roosrvert. I think it deserves a complete restudy if we want 
to make the credit card available to the station dealer for everything 
that he sells his customer to put onto that credit card. I believe he 
has to think the whole problem through pretty carefully to see 
whether he has the right to ask the oil company to assume that risk 
for him without any further charge. 

Mr. Touney. Yes, sir. 

Mr. Chairman, may I explain why I put that in that statement. 
It was only for one thing. 

Understand, the committee basically was interested in the TBA 
practice. I merely threw that in there just to show the oil company 
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had a chance if it desired, in order to chop off a man’s outside TBA 
purchases any time, and that was my purpose. 

Mr. Roosevett. It helps the dealer to do business only for their 
product or otherwise sponsored product. 

Mr. Tounsy. Yes, sir. 

Mr. Roosrvett. Because he gets the use of that credit card on those 
where he doesn’t on the other. 

Mr. Touney. Yes. 

Mr. Roosevert. The new so-called standard leases even through 
they may be longer in period, they are actually shorter because if 
there is a 10-day period—a 10-day cancellation clause as against a 
30-day, where is the advantage in the longer term lease? 

Mr. Snow. Mr. Chairman, may I add a footnote to Mr. Touhey’s 
answer to your question earlier on that point when he stated that 
section 6 of the lease is that it gives the supplier the right to cancel 
on 10-days notice, and also in section 2 on section 4, the power, and 
you said, does that mean to cancel without any reason, any oil com- 
pany does not have to give the reason. 

That was a bit of an oversimplification which I am sure the chair- 
man understands, and the others here. 

But maybe for the record it should be clarified. 

Of course, when the lease termination date arrives or comes around, 
the anniversary date, then no reason has to be given, but the time a 
cancellation closes or the cancellation clause is exercised, then pre- 
sumably, under this language, and the supplier were called upon to 
defend the exercise of it, he would have to allege a breach or default. 

The impact of Mr. Touhey’s answer or the import of it is that the 
reason why the breach or default which could be alleged, it could come 
under the divisions of section 2 particularly in these so trivial, so idle, 
so fictious, so entirely specious as to, in effect, be no reason at all, 
because section 2 of this lease, and other sections, are equally obnox- 
ious for the same reason, but section 2 of this lease makes it a default 
or a breach if the lawns are not properly cut, if the employees are not 
neatly dressed, if the station is not open as many hours as the sup- 
plier would think competitively necessary. 

So that under those sections, the supplier becomes the judge of cer- 
tain conditions, being met, which then, if in the supplier’s judgment 
they are not met, create this friction of a breach. That is the import 
of that answer. 

Also, of course, section 2 ties the supply contract and the sign and 
equipment rental to the lease, and says that if the former is canceled 
or breached, then the lease is automatically, too, and the section, 
section 6, cancellation clause is cumulative to any automatic termina- 
tions, with respect to the supplier option, provided another part of 
the agreement is the same way. 

It adds up the supplier canceling, being able to cancel, the lessee on 
a 10-days notice at the suppliers’ own discretion although, of course, 
that is masked by considerable language which affords the pretended 
occasion of such cancellations. 

Mr. Roosevett. Thank you, Mr. Snow. 

T am going to ask counsel to make a study for the committee of the 
terms of that lease and to give us an opinion as to its actual effect, and 
T am sure your statement will be of assistance to him. 
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Mr. Tounery. Mr. Chairman, I think you would be interested to 
know, I did not read this consent decree closely until that Standard 
Oil lease came out, and I guess I am living with it now, but it is 
amazing in this thing. Not only is the supply agreement and lease 
agreement tied together, but in section C, 1 mean paragraph C of 
section 12, the oil company only has to offer this lease. 

Now, if the dealer does not accept it within 15 days or sign within 5 
days following that 15 days, the supplier doesn’t have to make the 
offer again. 

Here is our problem, and we are sending in the statement. I have 
them here in written form, but I will have to send them in certified. 

The Standard Oil Co. of California has gone to our Chevron dealers, 
and thrown it down on the desk and said: “Here, sign it. OK.” 

Well, the man says, “I am not going to sign it. I can’t live under this 
lease.” 

So they stamp it “Dealer refused to sign,” and make him initial it, 
and they mail it back into Standard Oil Co.’s office. 

Now, what we are wondering is this: These dealer’s leases expire, 

say, in May 1960. I am not talking about when they are renewing. 
They are tr ying to make this lease become effective, say, for instance. 
December 1; when his present lease doesn’t expire until May 1960. OK. 

Now, they went out and made the offer. OK. The dealer refused. 
The 20 days’ time elapsed. 

Now, does Standard Oil—are they making plans not to renew any 
of these dealers’ leases that refused to sign, you see? 

We are in a pickle. With most of our dealers out there, we are 
ina pickle. We have sent out our information, of course, explaining 
the sections, and so forth. We actually didn’t tell them not to sign. 
We did once until we could hold a meeting, but then we changed 
that and said that we would oppose it just like we do trading stamps 
or anything else, but a lot of them still have trading stamps, and I 
think that Standard is car rying a terrific tool here. 

They are also, with all of their company-operated stations, upgrad- 
ing managers into consignment stations, into dealer stations, and, of 
course, taken over control, and you take a man that has been educated 
10 years in a company-operated station of Standard Oil, and suddenly 
takes over a Chevron station, and it is almost 7 months before he 
realizes what hit him. 

You see, all these beautiful relationships and all of a sudden he is 
a Chevron dealer, and, bang, 7 months later he realizes he has lost 
his life’s savings. So this is a terrific contract and it has a terrific 
impact on the west coast. 

Mr. Damas. Mr. Touhey, has your association made any study as 
to what constitutes an offer under the law? Under the law in Cali- 
fornia must the offer be in writing or does somebody come around and 
say, “Here is a lease. You sign it.” Is that an offer? 

Mr. Touney. Sir, we are not 

Mr. Damas. My question, to be specific, is what does constitute an 
offer under the law ? 

Mr. Tounry. Well, I personally do not know, sir. I am not an 
attorney. We had an attorney work on this lease, and he told me 
by them going out and offering the lease, that it is possible they might 
make it stand up in court or something to ‘that effect. 
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He was trying to explain it tome. We went to the Department of 
Justice with it. The chief trial attorney of the Department of Jus- 
tice. We took it to our State attorney general, in fact all of the 
material is down there now. We have gone every place we can think 
of. So I cannot answer your question properly on offer. 

Mr. Mircneti. Mr. Touhey, when your old lease is wp under its 
terms they don’t have to offer you any kind of lease? 

Mr. Tounry. That is true. 

Mr. Mircuen. They are just trying to make it look pretty for them- 
selves if I can put it that way; is that it? 

Mr. Tounry. I have a statement here from a dealer, not notarized, 
but I just want to comment on it. I won’t even mention his name. 
This dealer waited until 10 minutes before midnight the day his 
present lease expired. 

He was one of the men who attended the meeting with us at Stand- 
ard Oil Co. of California, and he was opposed to the le: ase, and he has 
been, I think, a dealer 12 years with Standard Oil. 

He picked up the phone and called Standard and said, “If I don’t 
sign this lease, what happens to me?” 

"They said that, “We will understand that you want to terminate 
your relationship with Standard Oil, and that is it.” 

So 10 minutes before midnight, roughly, the day his lease expired, 
he finally signed the lease, and went down and had it registered, and 
he sent a five- page letter along with it to Standard Oil ‘telling them 
off, that they were just ec onomically forced to do so. 

He has been at that station approximately 12 years. He has built 
up a reputation. He has got a lot of business rights in that station, 
and all of a sudden, after all these many years, bang, they come out 
and take part of his profit, and it is going to cost him approximately 
$230 extra per month in rent at that service > station. 

We have another dealer right on the Tijuana border. Some of you 
must know him, especially Mr. Roosevelt, the Chevron station there 

right outside of the gate. 

He only pumps 10,000 gallons of gasoline a month, because across 
the border in Tijuana it is 10 cents cheaper. 

He has $1,500 a month in parking, and he has been at that station 
almost 3 years, and they brought this lease out, told him to sign it or 
get. out, and that meant they take $750 immedi: ately, 50 percent on 
the parking, and this is a vicious contract, and we sincerely hope the 
committee can check into it. 

We turned in another legal opinion from the State of Washington 
on it. 

Mr. Roosevetr. Mr. Mitchell has a question or two. 

Mr. Mircnert. On that 50 percent for parking, and on the basic 
rental situation, I just want to be sure that it is clear. Do we under- 
stand that there is a basic rent which the dealer must pay as long as 
he happened to handle Standard products, but the minute he sells 


another TBA item that he must then pay extra rent, 10 percent 
that ? 


Mr. Touney. No, sir. 
Mr. Mritcuet.. Would you explain that ? 
Mr. Touney. It is not quite correct. 
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_They have cleverly worded that. Basic rent applies to gasoline, 
oil, tires, batteries, lubrication, and such other sales and services of 
the types supplied by Standard Oil. 

Now, they only go down, as an example, toa spark plug. 

He can sell Wynn’s or any other thing, according to the lease, and 
I will say that literally according to the lease. But where the 10 
percent over basic comes into effect is once you pass the sales and 
services of the type supplied by Standard Oil, in other words, if you 
go to a point on the car—you see, they only supply down to a spark 
plug in their TBA supply—if you go into a brake or muffler, tailpipe, 
or point, or condenser, then it is over basic rents, and he has to pay the 
10 percent on labor also, I might add. 

Mr. Mrrcueu. I notice at the top of page 12 you say that Standard 
explained that portion about parking rentals by saying that in the 
10 percent clause on sales and services they are of the kind supplied 
by its oil company and this provision conforms with several other 
types of leases used by drycleaners and liquor stores. 

Mr. Touney. This is their story. 

Mr. Mircuett. Isn’t it the fact that actually drycleaners and 
liquor stores have no connection here because in the liquor industry, 
I know, there is in actuality a divorcement, and the lessor isn’t fur- 
nishing the liquor or the lessor of the drycleaning shop isn’t furnish- 
ing the drycleaning equipment ? 

There is no comparison here, is there ? 

Mr. Tounery. Well, like I said also in another paragraph on another 
page, I said that we didn’t argue with Standard Oil at any time. 
We were merely seeking information, and basically he started out 
referring to an example, if you own a building, and you lease it for 
$140 a month minimum, plus 8 percent, or 8 percent, whichever is the 
greater, you know, 8 percent of the gross sales, you see, that is the way 
he started out. 

Then, of course, he started manipulating the figures. You have 
to know a Standard Oil Co. attorney to understand how he could 
present it. Of course, we didn’t believe it, but nevertheless I put it 
in there because that is actually what he said. 

Mr. Roosevett. Mr. Dalmas? 

Mr. Datmas. No questions. 

Mr. Rooseveit. Mr. Touhey, we want to thank you very much for 
the trouble you took to come all the way from California, and I know, 
and I am happy to record for the record your long and hard work 
in this field, and just to assure you that we have had today, and the 
other days of these hearings, a great deal of testimonial material, 
which I hope from the bottom of my heart will lead us to find some 
constructive solutions that will have a chance of actual enactment into 
law to help this situation. 

We thank you very much. 

Mr. Touney. Thank you, very, very much. 

Mr. Roosrvett. I am going to ask the remaining witnesses, who are 
still three in number, whether at this point we could hear Mr. Ner- 
linger so that he may get his proposals into the record. Would he 
like to come first? We have an hour and 5 minutes left. 

Would you like to be sure to get yours in first or how would you 
like to do it? 
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Mr. Neruincer. My statement, Mr. Chairman, will take about 20 
minutes to present. It would depend a lot upon how many ques- 
tions, I suppose, came from the statement. 

Mr. Roosrvett. Would you like to make your statement first? I 
presume that the other two statements are factual statements. 

Mr. Neruincer. Yes, that is true. 

Mr. Roosrvetr. And they can be put into the record without too 
much discussion even if they are not completely read, as yours is in 
the form of, as I understand it from the previous witness, in the 
form of recommendations and suggestions to the committee. 

Would you raise your right hand, sir. 

Do you solemnly swear that the testimony you are about to give 
before this committee will be the truth, the whole truth, nothing but 
the truth, so help you God ? 

Mr. Neruincer. I do, sir. 

Mr. Snow. Mr. Chairman, I will join with Mr. Nerlinger in this. 
I was swornearlier. Do you wish me to be sworn again ? 

Mr. Roosevett. No, it is not necessary for you to be sworn again. 


TESTIMONY OF JOHN W. NERLINGER, JR., EXECUTIVE SECRETARY, 
NATIONAL CONGRESS OF PETROLEUM RETAILERS, ACCOMPANIED 
BY WILLIAM D. SNOW, GENERAL COUNSEL, NATIONAL CONGRESS 
OF PETROLEUM RETAILERS, INC. 


Mr. Neruincer. Mr. Chairman and members of the subcommittee, 
my name is John W. Nerlinger, Jr., and I am executive secretary of 
the National Congress of Petroleum Retailers with executive offices at 
325 Farwell Building, Detroit, Mich. 

Previous testimony from NCPR president, Cash B. Hawley, in- 
dividual dealer members, and affiliated association leaders has dealt 
with four principal types of repressive and unfair practices in TBA 
distribution adversely affecting the basic rights and interests of the 
Nation’s service station operators. 

My statement will present the actions which NCPR has taken in 
regard to these repressive and unfair types of distribution practices 
both through industry relations channels and through antitrust law 
enforcement activities. I will also outline the results which we have 
obtained and failed to obtain and will present our further recom- 
mendations for Government and congressional action. 

Here is the report of our efforts to eliminate suppliers’ use of lease 
domination and related pressure devices to control dealers’ TBA 
purchases : 

Realizing that TBA pressure is an effect largely resulting from 
dealers’ insecurity in their stations under existing lease and contract- 
ual provision and relations, we have worked hard to correct, so far as 
might be possible, this underlying cause. Recognizing that longer, 
more secure leases would diminish dealers’ insecurity and would tend 
to remove the constant threat of lease termination under which a 
dealer with a 6-month to a 1-year lease must do business, we began 
more than 5 years ago to develop and present the arguments for 
longer, more secure leases for qualified dealers. 

We have pointed out to suppliers that it is essential for the welfare 
of the whole industry to work out more just and equitable and more 
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mutually fair and advantageous relationships between suppliers and 
lessee retailers, and we have spelled out the type of lease and contract 
provisions which would help to attain this goal. We have empha- 
sized that injuries and inequities toward retailers under existing lease 
eet er en discourage competent and qualified men from remain- 
ing in the business and make it extremely difficult to obtain qualified 
replac ements for the thousands who leave each year. 

We have presented proposals for longer and more secure dealer 
leases to meetings of the American Petroleum Institute Service Sta- 
tion Advisory Committee and in liaison meetings with the National 
Oil Jobbers Council, and both the General Marketing Committee of 
the American Petroleum Institute and National Oil Jobbers Council, 
as a result of our discussions, have gone on record as approving some 
form of longer lease for qualified dealers in principle. 

We have likewise presented our recommendations in this respect in 
meetings with top marketing officials of most major integrated com- 
panies. Only one major company has actually refused to meet with 
us or failed to answer our request for such meetings. 

Mr. Roosrvett. Which one is that? 

Mr. Nerurncer. Standard Oil Co. of Kentucky, sir. 

Mr. Rooseverr. All right. 

Mr. Nereincrr. And President Hawley and myself, along with 
certain other of our officers have continued such meetings over a period 
of several years to present the material which we have developed 
showing how absolutely necessary it is that dealers be given greater 
security in lease relationships if the service station business is to be- 
eome a satisfying, satisfactory and fair business for the Nation’s 
service station operators. 

The purpose of these meetings has been to change the shape of 
broad policies and relationships : so as to remove the means by which 
TBA pressure and injury is imposed—namely, one sided leases which 
subject the dealer to the annual or semiannually recurring threat of 
lease termination. I believe some benefits have resulted from these 
meetings. 

Fifteen major companies out of twenty-two are now reported as 
giving some form of longer lease. But such information as we have 
indicates that the longer leases have been confined to a very small 
number of dealers in most cases. Moreover, mere length of term is 
not enough, as members of the subcommittee will inst antly recognize 
when you consider all of the other provisions which are offensive to 
the dealers’ security occurring in most service station leases. 

So long as the dealers’ lease can be canceled for : any one of numerous 
breaches of artificial and technical lease requirements, even a longer 
basic term does not remove the continuing threat of lease cancellation 
where the dealer shows too much TBA 1 independence. 

Separate hearings devoted to an analysis of present leases and 
changes which are needed to bring about a just and equitable rela- 
tionship between lessor suppliers and lessee retailers would, of course, 
be needed to adequately develop this subject. 

In addition to our efforts through industry relations channels to 
change the general scope of lease ‘Telationships so as to remove the 
subservience of dealers through which TBA pressure is imposed, we 
have also undertaken (when called upon to do. so by our affiliates) 
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to negotiate with supplying companies in behalf of individual dealers 
whose leases have been canceled or where-there is a cancellation notice 
or reason to believe cancellation will be attempted on account of the 
dealer’s showing too much TBA independence to suit the supplier. 
Our intercession in the dealer’s interest has been on a confidential 
basis. I can, however, offer this observation about these efforts: A 
number of dealers are still in their stations because these efforts have 
been made. 

I have worked more than 20 years as a trade associ iation executive 
in the service station field, and I can well remember the period down 
to about. 10 years ago when lease cancellations to enforce TBA pressure 
were pretty muc +h taken for granted. 

The Supreme Court decisions in the Standard Oil of California and 
Richfield Oil Corp. cases and other actions brought by the Justice 
Department in regard to the exclusive dealing problem including the 

recently concluded Sun Oil case at Philadelphia, hearings by this sub- 

committee and the concern which you have demonstrated, and other 
congressional inquiries relating to antitrust. enforcement activities, 
have all had some effect, I believe, both in ret arding the numerical] in- 
cidence of lease cancellations involving TBA pressure and also in 
prompting some willingness on the part of suppliers to discuss and 
negotiate the rights of individual dealers involved in such cancel- 
lations, 

But, gentlemen, there is still a long way to go before the ideal of 
economic freedom for service station ‘operators in TBA purchases be- 
comes a reality. Supplying companies generally continue to use the 
economic power afforded them by the lea: ase relationship to go beyond 
the limits of normal commercial persuasion in inducing dealers to 
handle their sponsored TBA products. Indoctrination at the begin- 
ing of the tenant relationship, surveillance along the way and the 
many economic pressures—in addition to the direct threat of lease 
termination or punitive rental increases—are still effective instru- 
ments for bringing dealers into line with company policies on TBA 
purchases—even where there is no threat of lease termination—with 
the result that the tenant system of service station operation con- 
tinues to repress dealers’ economic freedom on TBA purchases, both 
directly and indirectly. 

Although our efforts through industry relations channels to encour- 
age the granting of longer and fairer leases have had some limited 
effect—as things still stand, service station leases are written exclu- 
sively by the suppliers and dealers submit to the standard provisions 
imposed upon them. These provisions are not negotiated with dealers 
or dealers’ representatives and there is no minimum standard of pro- 
tection for dealers’ rights except the broad general language of sec- 
tion 1 of the Sherman Act and the too narrow restrictions of section 3 
of the Clayton Act. 

Under the circumstances, section 3 of the Clayton Act, while very 
helpful, is manifestly inadequate. There is urgent need to strengthen 
this section so as to give increased minimum protection against repres- 
sive lease provisions. The freedom of choice in trade bill introduced 
by Chairman Roosevelt of this subcommittee following the 1955 gaso- 
line and TBA hearings, is an example of strengthening legisla ation 
which would go far to meet the problem. 
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Also needed is the adoption of a measure for protection of service 
station operators against lease cancellation similar to the O’Mahoney 
automobile dealers’ day in court bill for the protection of automobile 
dealers against arbitrary franchise cancellations through provisions 
for court hear ings on the antitrust issue involved in such cancellations. 

Here is a brief report of our action and the results obtained in regard 
to the second principal problem affecting dealers’ TBA freedom— 
namely, suppliers’ conversion of lessee dealers to commission agent 
basis: 

The effect in restricting dealers’ TBA freedom is actually the third 
specification of antitrust injury resulting from the commission station 
and commission manager contract pr oblem. 

The first antitrust injury involved has been the method used by 
suppliers in requiring lessee dealers to —oe their independence 
and go on commission basis. In many cases, dealers have been told 
that their leases would be terminated if shir did not sign the commis- 
sion agent contract presented to them, and a consider: able number of 
such lease cancellations have actually occurred where lessee dealers 
refused to acquiesce in this downgrading of their own independence. 

The second specification of commission station injury and the one 
where the broadest damage has probably been done so far as the direct 
effect on the dealers’ economical survival is concerned, is the use by 
10 major supplying companies of such stations to control their inde- 
pendent and lessee dealers gasoline margins and retail prices. We 
are not, of course, concerned with this second specification of injury 
at this time in these hearings. 

Only in recent months has the pattern of extending the commission 
station agreement to a new and more repressive extent so as to involve 
control of dealers’ TBA purchases as well as gasoline been revealed, 
and the fullest extent of this TBA control is being exercised so far by 
only one company; but as it is the largest oil company in the world 
and one which sets the pattern for others, clairvoyance is not required 
to foresee the extension of this pattern. 

Mr. Roosevetr. Are you referring to the Standard Oil Co.? 

Mr. Nerurncer. Esso Standard Oil Co. 

Mr. Roosrvetr. Esso Standard Oil Co. Thank you. 

Mr. Neruncer. In accordance with resolutions of our delegates 
at our annual sessions, directing a vigorous attack on the “C” station 
problem through law enforcement activities, we have taken the fol- 
lowing steps on this problem : 

In September 1958, complaint charging Esso with converting stra- 
tegically located lessee service station dealers to commission basis 
against their will was filed with the U.S. Department of Justice Anti- 
trust Division by William D. Snow, NCPR counsel, and James W. 
Heizer, executive secretary of the Virginia Gasoline Retailers Associa- 
tion, in behalf of NCPR and the Virginia Association. 

The dealers selected were told that they must either convert to com- 
mission basis or their leases would not be renewed, the affidavits sub- 
mitted with the complaint stated. 

All semblance of freedom guaranteed to gasoline retailers under the 
antitrust laws will be destroyed if the practices involved are not 
checked by vigorous antitrust enforcement, the complaint declared. 


on 





SMALL BUSINESS PROBLEMS IN PETROLEUM INDUSTRY 349 


To document the nature and extent of the “C” station problem, dur- 
ing November and December 1958, NCPR conducted an extensive 
survey of “C” station operations throughout the country. Answers 
to the survey questionnaire, supported by documentary evidence, re- 
ported use of “C” stations by 10 companies to fix prices in 20 States 
and the District of Columbia, with threats of lease cancellation and 
other pressure tactics being used to convert lessee dealers to commis- 
sion station operation reported in a number of States. 

Material disclosed and evidence submitted in connection with our 
“C” station survey was then compiled into a broad complaint charg- 
ing 10 major integrated companies with extensive “C” station abuses in 
60 marketing areas, and this complaint with supporting documents 
and legal authorities was filed with the Justice Department on Janu- 
ary 12,1959. 

The complaint charged use of commission, consignment, and com- 
pany-operated stations to fix prices in violation of the antitrust laws. 
It also charged some companies with illegal pressure on retailers to 
convert to commission station basis and wrongful lease terminations 
where dealers had refused to surrender their independence by signing 
the required “C” station contracts. 

In February 1959, about 25 dealers and dealer association repre- 
sentatives, including NCPR’s president, counsel, and myself as execu- 
tive secretary, met with four officials of the Justice Department Anti- 
trust Division in an all-day conference on our “C” station complaints. 

Mr. Rooseverr. Is this the first action you had on your complaint 
filed on September 19, 1958 4 

Mr. Nerurncer. No, sir. That was a complaint filed on behalf of 
both NCPR and the Virginia Association. 

Mr. Roosrvetr. Was any action obtained on that complaint 

Mr. Nertincer. Yes. Mr. Snow is very familiar with it, Mr. Chair- 
man, since he participated in the filing of it, and if you would like—. 

Mr. Roosrvetr. Very briefly, Mr. Snow. 

Mr. Snow. About 2 months after that complaint was filed, the 
Virginia Association had a letter from Judge Hansen, or at least 
from one of his assistants—I think it was over Judge Hansen’s signa- 
ture—that as the investigation had disclosed that the dealers, the 
particular dealers from w hom affidavits had been submitted, w ho had 
received notices of lease cancellation, had gotten their stations back 
after all, that there did not appear to be a present injury. 

It was at that point, because we were receiving information of 
similar tactics by Esso in North Carolina, in West Vi irginia, and in 
other areas of Virginia, that we undertook a complete study with the 
intention of presenting evidence on the entire picture throughout the 
United States to the Justice Department. 

Mr. Roosrvetr. Thank you. 

Mr. Nerurncer. At this conference additional evidence was sub- 
mitted and the serious business injuries resulting from the practices 
involved were spelled out. 

Following this conference, Justice Department officials were re- 
ported as conducting an investigation of the material which we had 
submitted for the purpose of selecting the areas where there was the 
greatest probability of successful antitrust enforcement on the “C” 
station complaints we had presented. 











350 SMALL BUSINESS PROBLEMS IN PETROLEUM INDUSTRY 


In March 1959, the press reported an inquiry from Chairman 
Roosevelt of this subcommittee to Judge Victor R. Hansen, then Chief 
of the Antitrust Division of the Justice Department, as to what ac- 
tion, if any, the Justice Department was taking in regard to “C” 
station complaints. 

Judge Hansen’s reply was reported in the trade press as follows: 

During an all-day discussion, complaints were evaluated for the purpose of 
selecting areas where there appears to be the best chance of developing evidence 
for antitrust enforcement action. The areas have now been selected and steps 
are being taken to initiate appropriate enforcement action. 

Those were Judge Hansen’s straight-forward words in the letter 
to you, Mr. Chairman, and the oil press seemed to get the point. 

Petroleum Week’s comment in their April 17, 1959, “Looking 
Ahead in Washington” department was: 

The Justice Department’s Antitrust Division has been investigating dealer 
complaints about the companies for 3 months. Now the antitrusters think they 
have enough evidence to proceed formally. And there seems to be little doubt 
that they are about ready to act. 

That was in April 1959. In December 1959, we know of no further 
developments concerning any antitrust enforcement action being 
taken. 

Mr. Roosrverr. Mr. Nerlinger, I will immediately write another 
letter asking what they’ve done, and refer to the previous letter, and 
ask for information as to what the present position 1s. 

Mr. Neruincer. Thank you, sir. I think that would be very 
helpful. 

Mr. Snow. Mr. Chairman, in connection with your letter, I should 
state that Judge Hansen’s letter was, of course, much longer than the 
abstract which Mr. Nerlinger quoted, and it reviewed NCPR’s filing 
a complaint, and the various specifications of injuries, and the breadth 
of the thing, and everything they had done, and all the splendid 
preliminary steps they he ad taken, and they said, in effect, “Now we 
are ready for the final step.” 

Mr. Roosreveir. I remember it very well, Mr. Nerlinger. 

Mr. Neruincer. In view of the serious injuries to service station 
operators’ economic rights which are involved, the continuance and 
broadening of the destructive practices disclosed, and especially in 
view of Esso’s new bold attack on dealers’ independence through con- 

verting lessee dealers to the new manager-commission agreement under 
which the dealer becomes subservient to Esso not only on gasoline 
prices and margins but on motor oil, antifreeze, tires, and batteries as 
well—we urgently request your subcommittee’s full investigation and 
recommendations in regard to these problems. 

In addition to our antitrust enforcement activities to deal with the 
problem of “C” station abuses, NCPR also supports functional di- 
vorcement legislation, that is, legislative divorcement of major gas- 
oline suppliers from operation of retail service stations either as com- 
pany-operated, commission, consignment, or manager outlets. 

In regard to the problem of the new Standard Oil Co. of California 
lease: As this matter did not arise until October, it could not of course 
be presented for action at our annual session in August, but it was 
presented at our board of directors’ meeting in November. After fully 
studying the lease and report presented by Coy Ayers, vice president 
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of the California Federation of Service Stations, our board of direc- 
tors authorized our counsel and myself to appeal to appropriate con- 
gressional committees for an investigation of this problem and to anti- 
trust enforcement agencies for remedial action. 

We respectfully call the attention of the subcommittee to the fol- 
lowing with respect to the new Standard Oil Co. of California lease: 

The concept of the Standard Oil Co. of California and Richfield 
decisions—in the exclusive dealing cases—that the lease relationship is 
independent, and may not be lawfully used to control business opera- 
tions, is nullified by provisions of this lease tying the lease to the sup- 
ply contract and sign and equipment rent: al contract and by provi- 
sions controlling, among other things, hours of operation and light- 
ing of the premises, appearance and cleaning of lawns, shrubs, and rest- 
rooms, number of employees and neatness of their appearance—for de- 
ficiency in any of which the dealer may lose his business on 10 days’ 

cancellation notice. 

The combination of lessor’s surveillance and policing of lessee’s 
business operations with lessor’s right to examine all sales and pur- 
chase records, especially the sur veillance as to products handled other 
than those supplied by Standard, plus the control over business opera- 
tions through specific lease provisions and tying of the lease to the 
supply contract and sign and equipment rental agreement—involve a 
downgrading of the service station operator to a status of total sub- 
servience to the supplier both on TBA purchases and business methods 
and operating proc edures. 

From a practical, factual standpoint, this lease appears as » ~epres- 
sive device involving a serious deprivation of the business rights of 
those who are obliged to enter it. 

The rights and dignity of independent retailers—whether tenants 
or not—are a goal of our antitrust laws and of our American demo- 
cratic business system. In order to protect the basic business rights 
and dignity of independent lessee service station operators who may 
otherwise be required to enter into this repressive lease agreement in 
order to keep their stations and avoid lease terminations, we re- 
spectfully urge this subcommittee’s full consideration and recom- 
mendations in respect to this problem. 

In regard to the problem of the sale of major oil companies’ branded 
products such as motor oil and antifreeze, in discount houses, chain- 
stores, etc., at prices which are below, at or close to their service sta- 
tion operators’ cost on the same items—I might say there was some 
testimony on this this morning by Mr. Tucker and others, and the 
two witnesses who will follow me will have additional information 
in this field. 

This practice has been condemned by resolution of our annual ses- 
sion. Our headquarters’ office has advised affiliated associations in 
the States from which such complaints arise to protest these practices 
to the supplying companies involved. But reports from our affiliated 
associations who have followed this suggestion indicate that although 
temporary cessation of the destructive sales may follow registering 
of such complaints, the redress is likely to be temporary and the de- 
structive sales pattern resumed after a short interval. 

The difficulty of obtaining exact knowledge as to the prices at 
which such major oil companies sell their branded antifreeze and 
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motor oil to the cut-price chains or discount houses handicaps the 
filing of price discrimination complaints in regard thereto with the 
Federal ‘Trade Commission—and the we akening of the Robinson- 
Patman Act by the Supreme Court decisions in the Standard Oil 
Co. of Indiana case raises a serious doubt about the outcome of such 
complaints. 

We believe it would be very helpful for this subcommittee to ques- 
tion suppliers as to the prices at which they sell their branded anti- 
freeze and motor oil to such outlets in comparison to the prices charged 
their regular service station operators. Our recommendation for 
legislation to deal with this problem would, of course, be the same 
as our recommendation for legislation dealing with other forms of 
price discrimination, both on T ‘BA merchandise and gasoline; namely, 
adoption of the equality of opportunity bill, H.R. ‘11 and S. 11, to 

restore the full effectiveness of the Robinson-Patman <Act. 

Mr. Chairman, and members of the committee, I would like to refer 
to a couple of statements which were made earlier. 

Mr. Avery was certainly correct when he stated that the problem 
seems to be much bigger than TBA, and I would like to state that 
the only reason that we have restricted our testimony here today to the 
subject of TBA is that we understood that was the desire of the com- 
mittee, and that most likely the investigation of distribution prac- 
tices in the field of gasoline, and so forth, would be delved into some- 
time after Congress convenes after the first of the vear. 

So that is the only reason, sir, we have restricted our testimony to 
the subject of tire, battery, and accessory pressure. 

Lastly, Mr. Chairman and members of the committee, I did not 
include this in my statement, but we have endeavored to carry out 
an educational program all across the country to advise our dealers 
of their legal rights as stated in the antitrust laws, and we prepared 
a broc hure, which I would like to submit for the record entitled “Your 
Constitutional Right To Be Completely Free From Company Pres- 
sure and Intimidation.” This brochure sets forth exe erpts from de- 
cisions of the Supreme Court in the Standard Oil of California and 
Richfield exclusive dealing cases, and refers to statements made sev- 
eral years ago by the various major oil companies before the House 
Commerce Committee under the chairmanship of Representative Wol- 
verton, which stated that, in effect, dealers are free, independent busi- 
nessmen and may handle anything which they wish. 

We have distributed roughly "50,000 of these brochures to service 
station operators across the country in a further effort to educate our 
people and also to call to the attention of our dealers what the sup- 
pliers say their policies are with respect to TBA sales. Thank you. 

Mr. Roosevetr. Thank you, Mr. Nerlinger. We are glad to have 
this for the information of the committee, : ‘and it will go ‘into the files 
of the committee, without objection. 

(The document referred to is retained in the committee files.) 

Mr. Roosevetr. However, I think it is well to point out that while 
I think we had a witness who talked about this earlier, and who said 
that he thought it was a fine thing, but too many dealers would call 
up and say: “I am delighted to know I have these rights, but how do 
T get them ?” 

Mr. Nertrncer. That is right, sir. 








it 





SMALL BUSINESS PROBLEMS IN PETROLEUM INDUSTRY 353 


Mr. Roosrvetr. I would like to emphasize that I think your testi- 
mony has been very concise and helpful and constructive. You are 
quite correct. We do intend to go forward, provided it fits in with 
the policy of the full committee whic h, of course, we are subject to. 

Mr. Nerurncer. Yes, surely. 

Mr. Roosrveur. I would like you to consider possibly for that future 
time the suggestion which was made that as a preliminary or as a 
preliminary step how effective would be either a board or an existing 
agency being given full power or control through legislation to de- 
clare, and requiring that they be submitted prior to use, agreements 
which, in effect, would be the leases which would be required of any 
dealer. 

Mr. Neruincer. Which would, in effect, establish minimum stand- 
ards, I presume. 

Mr. Roosrveitr. Which would do that exactly. 

Mr. Nertrncer. We have given no thought, at least I have given 
no thought, as an individual to this, but it certainly is a very fine 
suggestion, and we certainly, in accordance with your request, will 
give it very thorough study. 

Mr. Roosrveir. I would add to that I would probably consider it 
proper if they set out a minimum standard to have any lessee have 
the right to appeal a decision on his lease to this board or to this com- 
mission so that he might, if he felt that it was not being fully lived 
up to, have some place to go where he could get a reasonably quick 
decision as to the resolution of the problem he might have under that 
lease. 

Mr. Neruincer. Well, a brief thought on that, sir, is certainly that 
long-term leases, unless there is some minimum standard provided, 
really do not mean very much. 

Mr. Roosrvetr. Right. 

Mr. Nerurncer. Because, I think, we have shown from testimony 
presented here today, and I under stand that this is true of the last 
2 days also, that there is a great deal of TBA pressure still being 
practiced in the marketplace. 

Mr. Roosevetr. Mr. Avery ? 

Mr. Avery. Mr. Nerlinger, it has been established for the record 
on numerous occasions in the last 2 days there are about 200,000 so- 
called retail dealers’ service stations ? 

Mr. Neruincer. Yes, sir. 

Mr. Avery. Of that 200,000, approximately how many belong to 
your organization ? 

Mr. Nerirncer. Well, our organization is a congress of affiliated 
associations, Mr. Congressman. 

We have today 64 affiliated associations of local and State organi- 
zations in 39 States, the District of Columbia, and Puerto Rico, repre- 
senting, I would estimate, approximately 85 percent of the organized 
service station operators of the Nation. 

Now, I would estimate also that our membership today ranges 
somewhere between 25,000 and 30,000. 

T explain that this way. The last time I testified before this com- 
mittee we were requested to present membership statements certifying 
our membership, and I did supply membership statements at that 
time—photostatic copies of the certificates on file in our office. 
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At that time it was slightly in excess of 25,000. Last year it was 
slightly in excess of 25,000, and with normal growth ratio since we 
have taken in new affiliated groups this past year, I would estimate 
that when our certificates come in for the current year they will be in 
the neighborhood of 30,000 individual dealers. 

Mr. Avery. Do I understand you, Mr. Nerlinger, that a local serv- 
ice station operator does not directly affiliate himself with your or- 
ganization? He joins a State association and then, in turn, auto- 
matically becomes associated with the National Congress of Petroleum 
Retailers ? 

Mr. Nerutncer. If his association affiliates upon vote of the mem- 
bership of his own local or State organization, then they can become 
affiliated with the National Congress of Petroleum Retailers; yes, sir. 
It is the same principle that is used in many, many trade organizations. 

Mr. Avery. Assuming I was a station operator in Kansas, and my 
State association did not want to affiliate. Could I then become a 
member on a personal individual basis? 

Mr. Nerutncer. No, sir. We are not that type of organization. 

Mr. Avery. All right. 

Now, your organization is supported, I presume, by dues then from 
the State associations? 

Mr. Nerurncer. Yes, sir; from the local and State associations on 
a per capita basis to the National Congress of Petroleum Retailers. 

Mr. Avery. Is that the only source of revenue that your organiza- 
tion has? 

Mr. Nerurncer. That is the principal source of revenue. We have 
a few other very incidental types. We do publish a yearbook in 
conjunction with our conventions upon which a very small profit is 
made. I think last year it amounted to somewhere between $1,000 
and $2,000, and we do have a provision for a further type of mem- 
bership—a dealer advisory board membership—which is a group of 
people who are enrolled individually for the purpose of enabling 
us to poll them for sentiment on specific problems that arise during 
the vear between our annual conventions. 

The membership dues for the dealer advisory board are $10 a year 
(they are a nonvoting-type membership), and our affiliated associa- 
tions can nominate up to 10 percent of their membership as DAB 
members, but there is nothing mandatory about that. 

That, basically, is our financial structure. 

Mr. Avery. As I understand you correctly, all of your financial 
support comes from dues memberships? 

Mr. Neruincer. Yes, sir; substantially all. 

Mr. Avery. Virtually all? 

Mr. Nertincer. Yes, sir; that is right. 

Mr. Avery. How many employees, full-time employees, does the 
association have ? 

Mr. Nerurncer. Actually we don’t have any full-time employees, 
sir. I am the executive secretary of the National Congress of Petro- 
leum Retailers on a part-time basis. I am also executive secretary of 
the Retail Gasoline Dealers Association of Michigan on, now, a part- 
time basis, previously a full-time basis. 

I am dividing my duties between the two, and Mr. Snow is a part- 
time general counsel for NCPR also actively engaged in the practice 
of law in the city of Toledo, Ohio. 
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Beyond that we have no employees. We are looking forward to the 
day when we may have, sir, and it has been only our financial prob- 
lems which have prevented that in the past. 

Mr. Avery. Does the National Congress of Petroleum Retailers 
meet annually ? 

Mr. Neruincer. Yes, sir. It meets in annual session generally dur- 
ing the month of August each year. 

Mr. Avery. And to take its position on these issues, they are identi- 
fied and presented to the board of directors and dine to the Congress 
for their approval or what ? 

Mr. Neriincer. Generally speaking, actions are taken at our annual 
sessions in August, and the principal positions are taken on various 
industry problems and legislative issues, and the like by the delegates 
at the annual session. Then, generally, it is left to the board of di- 
rectors to carry out the implementation of those broad objectives 
which are laid down by the general membership i = these annual con- 
ventions. Of course, generally it falls to the counsel and myself as the 
only personnel which “NCPR has to endeavor to do our best to present 
these positions. 

Mr. Avery. You don’t ballot the membership for positions other 
than w _ at is reflected at the National Congress of Petroleum Retailers? 

Mr. Neriincer. No, sir; that is right. Other than from a stand- 
point of getting sentiment on various issues which arise during the 
year, on various problems, through the dealer advisory board which 
T have previously mentioned. 

Mr. Avery. If you have about 25,000 members, about how many 
members would you estimate would attend one of your national con- 
gresses ? 

Mr. Neruincer. This year we had about 500 accredited delegates. 
The principle that is used i is something like that used in a union con- 
vention. For example, in our Mic higan organization, our board of 
directors, under our bylaws, determine in advance of the annual NCPR 
convention whom they are going to send to the annual convention as 
voting delegates on behalf of the Michigan association membership ; 
and we are entitled under our bylaws structure to so m: iny votes based 
upon the number of members each affiliated association has. 

So when we say 500 people come to a convention, they are accredited 
delegates representing their organizations back home. 

Mr. Avery. That is all. Thank you. 

Mr. Mircueti. No, questions, Mr. Chairman. 

Mr. Rooseveir. Mr. Nerlinger, thank you very much, and we appre- 
ciate very much having you with us. 

Mr. Nerurncer. Thank you. 

Mr. Roosrvetr. The last two gentlemen are going to have 15 min- 
utes apiece. I will call first on Mr. Harry Greaves of Oklahoma, of 
the Oklahoma Gasoline Retailers Association. 

Mr. Greaves, would you raise your right hand, please. 

Do you solemnly swear, sir, that the testimony you are about to give 
before this committee shall be the truth, the whole tr ak and nothing 
but the truth, so help you God ? 

Mr. Greaves. I do, sir. 














356 SMALL BUSINESS PROBLEMS IN PETROLEUM INDUSTRY 


TESTIMONY OF HARRY B. GREAVES, PRESIDENT, OKLAHOMA GASO- 
LINE RETAILERS ASSOCIATION, ACCOMPANIED BY WILLIAM 
SNOW, GENERAL COUNSEL, NATIONAL CONGRESS OF PETROLEUM 
RETAILERS 


Mr. Roosrvetr. All right, Mr. Greaves, you may proceed in any 
way you want. I am going to give you 10 minutes. You can read 
it as far as you can go in 10 minutes or summarize or whatever you 
want. 

Mr. Greaves. If you will just let me give it to you extemporane- 
ously, I would appreciate it. 

Mr. Roosevetr. Fine. 

Mr. Avery. Mr. Chairman, on my time could I observe I think Mr. 
Greaves must have had a lot of experience with congressional com- 
mittees because I observe that he has brought his lunch along. 

[Laughter.| | (Mr. Greaves was carrying a paper bag filled with 
exhibits. ) 

Mr. Greaves. Yes, sir. I appeared three times this past spring in 
Oklahoma over there trying to get a little S. 11 passed, but the big oi] 
companies beat us. 

Mr. Snow. Mr. Chairman, there is time for Mr. Greaves to read 
his statement. It has been timed to be only 15 minutes. If he wants 
to read the whole thing, there is that much time. 

Mr. Roosrvetr. At his discretion it will be submitted in full if he 
wishes. _ 

Mr. Greaves. May I stand up to read it? 

Mr. Roosrvetr. You may. 

Mr. Greaves. My name is Harry B. Greaves. My home is in 
Okmulgee, Okla., where I have lived for 40 years. During this en- 
tire time I have been actively engaged in the marketing of petroleum 
products, and during the last 17 years I have operated my individu- 
ally owned service station business. 

lama real independent, Mr. Chairman. 

At present I am the president of Oklahoma Gasoline Retailers 
Association which is affiliated with the National Congress of Petro- 
leum Retailers. 

I do not need to tell you how the assets and the profits of the major 
oil companies have increased over and over again during these 40 
years—or how these companies have grown to become among the 
largest companies in our entire economy. 

But during this same period the opportunities for the independent 
small businessman in the oil industry have shrunk due to domination 
of the retailers by these giant companies. Instead of the potential 
for independence and opportunity which existed in this business be- 
ing realized, we have seen it slowly but surely taken away through 
such practices as lease domination, unwillingness of spppliers to see 
their retailers make a fair living and the systematic imposition on re- 
tailers of various restraints in the operation of their business and re- 
striction on their freedom and profit opportunities. 

Although I own my own station property and thus am in a position 
to control my own business to a greater extent than most, I am still 
heartsick at the fact. that throughout our State the great majority of 
dealers are denied this freedom through the control which the supply- 
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ing companies exercise as station landlords and now through commis- 
sion contracts which are increasingly being put into effect. 

As these hearings deal with TBA sotklene I will say just a few 
words about the importance to service station operators and the pub- 
lic of our having freedom to purchase the TBA products which our 
customers want from sources other than the major gasoline supplier. 
Suppliers have always kept the gasoline prices they charge us high, 
but have used various devices to get the retail price low so as to move 
as many millions of gallons as possible at the highest possible price 
for themselves but with low margin for us, and I emphasize that. 

When suppliers are able to control dealers’ TBA purchases as well, 
the same thing happens on TBA. 

With gasoline margins held down, our only chance of being able 
to make a living and have enough margin to supply the services the 
public needs is to be able to handle competitive TBA purchased at 
competitive prices. Giving good service and being a good business 
citizen means employing the right kind of personne] and paying fair 
wages. Dealers whose earnings are crushed down by suppliers can- 
not do this. 

There are two ways that buying competitive TBA is important. 
prices which the supplier exacts from the captive market, and the 
First, if we cannot buy competing products, we have to pay the higher 
margin we are left with is not adequate to run the kind of stations, 
hire the kind of help, and give the kind of service which the public 
needs. 

Second, if we cannot purchase competing TBA, we cannot serve 
our customers with the products they need and there is a gradual 
suffocating of business opportunities for service station oper ators who 
are under this type of control. 

Dealers who are required to wear the companies’ iron mask and 
tight collar of TBA control cannot breathe the air of economic free- 
dom which is supposed to be the birthright of every American. 

During these last 40 years observing the record and studying the 
problems of gasoline and TBA marketing has been my most impor- 

tant hobby. I believe I could qualify in a court as an expert on the 

conditions which prevail between service station operators and their 
suppliers in Oklahoma, based on hundreds of personal interviews, 
study of records, and work on dealers’ problems which I have done 
year in and year out with my fellow small businessmen in the service 
station business. 

And, Mr. Chairman, it is very sad that I must tell you that in spite 
of the work which has been done by this subcommittee and in spite 
of certain cases brought by the Government, there is still very consid- 
erable restraint on service station operators in their freedom to buy 
competing TBA products and run this department of their business 
as independent businessmen. And this is true even where there are 
not: many outright lease cancellation cases—as it comes about through 
fear and economic pressures which have just become routine through 
the years. 

There is a great deal of testimony about all this already on record. 
But. now there is an additional problem which is also very serious in 
making it more and more difficult for any service station operator to 
carry on his business and earn a livelihood through selling good prod- 
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ucts and giving good service to the public. This new problem is un- 
fair competition which the branded service station operator has to 
face on his suppliers’ own branded merchandise from discount houses 
and chainstore sales brought about through suppliers’ cut-price sales 
to such outlets. 

It will seem very strange to this subcommittee, I believe, as it has 
puzzled me, why suppliers would be so foolish as to harm their own 
loyal service station operators through selling their branded motor 
oil and other products through channels where these products wind 
up in discount houses and chainstores and are sold at retail to the pub- 
lic at about the same price which we have to pay wholesale. When 
these deep-cut retail prices are advertised—and they usually are— 
the effect on the public is to divert their patronage from the regular 
dealer operated service station and, even worse, to cause the public to 
believe that the service station operators are to blame for charging 
exorbitant prices. I do not know why suppliers would wish to cause 
this injury to the service station operators who sell the overwhelming 
majority of their branded products and who provide the services to 
motorists that are necessary to maintain the demand for those prod- 
ucts and for gasoline as well. 

There are laws against price discrimination, though, of course, as 
we understand it, recent Supreme Court decisions, and maybe I should 
say edicts, make it easy to break the law where there is an excuse of 
meeting a competitor’s lower price. Of course, we do not know the 
exact prices at which major oil companies sell their branded motor 
oil to these discount houses and chain outlets, but the retail prices at 
which their branded products are sold in these outlets pretty much 
speak for themselves. 

I will take just a few moments to document this part of my state- 
ment, not only with the invoices but with the products themselves, 
with prices and purchase tickets attached to the cans. 

Gentlemen, I have here several cans of oil purchased from the Ware- 
house Market, a large chain grocery concern in Oklahoma, and one 
or two from the American Mutual Co. of Oklahoma City. I wish to 
point out that somé of the cans have attached with scotch tape in- 
voices to me, showing what we service station operators have to pay 
for the various brands. One Texaco invoice is from a Texaco jobber 
who does his best to help us meet this cut-throat competition; and you 
will note we pay him slightly over 25 cents per quart, while the price 
charged by Texaco Co. is slightly over 28 cents per quart. 

Mr. Roosrveir. The committee will accept the exhibits. 

(The items are retained in the files of the committee.) 

Mr. Greaves. I want to present to you the prices we have to pay for 
the various brands and the prices we have to compete with : 


[Per quart] 


Our buying | Some of our 
price competition's 
retail prices 


Phillips Trop-Artic__.-- ne ; ondiol $0. 342 $0. 35 
| 9% 
Phillips high-detergent oil PAS tachi st. cn headeatadenkoemae | . 266 if a 
| 2 j "Og 
Texaco Havoline_--- . A Bibb te wb ILE tol : if i - 8 


oes 7 . 29 
D-X high-detergent oil_____- | 27 . 29 
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Just to ad lib a little bit in here, that any company which doesn't 
have their oil there is not because they don’t want it there. These 
companies just don’t take it because they think they take what will 
cause the best business for them, so they pick out those that are the 
most. popular in Oklahoma and feature them, and not the others. 

You can readily see that if we meet. the competition that is gradu- 
ally putting us out of business, our net profit. will be from nothing 
toa maximum of about 3 cents per quart. 

Our suppliers are either blind as to what they are doing to us, or 
they deliberately do this in order to move their products in great 
volume at prices the consuming public will not seriously object to, 
without regard to the injury this causes their service station operators. 

At the recent annual session of the National Congress of Petroleum 
Retailers I served on the committee which studied this problem and 
similar reports to those which I have given you were presented from 
18 States. I believe other witnesses and the national office of the 
National Congress of Petroleum Retailers will supply you this infor- 
mation if you desire. It seems to us that this practice by our sup- 
pliers certainly violates the principles of sound business and good 
business ethics and that. there is a very serious question about the 
illegality of such practices under the Robinson-Patman Act. 

Your investigation will help. Strengthening the Robinson-Pat- 
man Act will also help. Of course, the very companies which engage 
in this unfair pricing practice have been in the forefront of effort to 
defeat strengthening amendments to the Robinson-Patman Act which 
would close the loophole which was opened by recent Supreme Court 
decisions—this, in spite of the fact that it seems to me that it is bad 
business for suppliers, as well as bad ethics and basically unfair for 
these destructive practices to continue. 

Gentlemen, I thank you for your attention, and tell you in deepest 
sincerity that the more than 200,000 service station operators who are 
hurt by this practice urgently need your help. 

Mr. Chairman, I am sorry I had to be in such a hurry. I think I 
could have done a better job had I been with more time. 

Mr. Roosreverr. Mr. Greaves, may I tell you that I think you did 
a wonderfu! job and your testimony was most. interesting and has 
brought up a subject which counsel here is going to give a good deal 
of study to? When the time comes to discuss the matter with the 
suppliers I assure you we will go into it very fully and very deeply, 
and we are grateful to you for bringing it to our attention. 

Mr. Greaves. Thank you, Congressman. We appreciate what you 
are doing very much. 

Mr. Roosrvetr. Just a second. I will ask Mr. Avery if he has any 
questions. 

Mr. Greaves. Yes, sir. 

Mr. Avery. No questions, except I wanted to comment, Mr. Greaves, 
that I have long known, as a neighbor of yours in Kansas, that 
everybody in Oklahoma worshiped oil, but I didn’t know until today 
that they ateit. [ Laughter. ] 

Mr. Greaves. That is right. I like your State, too. My 
married a very lovely girl from your State. , 

a Avery. Well, you and he are lucky men, may I add for the 
record, 


son 
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Mr. Roosrvetr. The last witness this evening will be Mr. W. W. 
Kitchell, executive secretary of the Iowa Petroleum Retailers 
Association. 

Mr. Kitchell, would you raise your right hand, please, sir. Do you 
solemnly swear the testimony you are about to give before this com- 
mittee will be. the truth, the whole truth, and nothing but the truth, 
so help you God ¢ 


Mr. Kircuenn.. I do. 


TESTIMONY OF W. W. KITCHELL, EXECUTIVE DIRECTOR, IOWA 
PETROLEUM RETAILERS ASSOCIATION; ACCOMPANIED BY WIL- 
LIAM SNOW, GENERAL COUNSEL, NATIONAL CONGRESS OF 
PETROLEUM RETAILERS 


Mr. Krrenevt. Mr. Chairman and members of the committee, my 
name is W. W. Kitchell. I am executive director of the Lowa Petro- 
leum Retailers Association with offices in Des Moines. The material 
which I will present has come to me in my official capacity as the 
principal executive oflicer of this association. 

In order for you to be able to follow me, I will now be over on 
page 2 of my statement at the second paragraph. 

We also have a continuing problem with sales by a few major oil 
companies of their branded motor oil either directly to consumers 
or through discount houses at prices as low or lower than the price 
which dealers have to pay for the same branded product wholesale. 

I will offer details on these matters based on complaints from our 
members which I have investigated. 

As illustrative of the complaints which we have received on TBA 
pressure, I wish to read the following concerning Standard Oil Co. 
of Indiana and Continental Oil Co. These complaints are signed 
either by the dealer involved or by a person having personal knowl- 
edge of the facts, and I have investigated both of Gite complaints 
and verified their accur acy so far as possible. 

I might ad lib there these are matters of knowledge to the dealers 
in these towns. 

Mr. Roosevetr. Are they sworn statements, Mr. Kitchell ? 

Mr. Kirenet.. They are just for information. They are not for 
therecord. They are for your file. 

Mr. Snow. Mr. Chairman, this material is largely based on Mr. 
Kitchell’s own investigation. He has gone out in the field and has 
made a field report. He is not depending upon the evidence of others, 
but he is giving you his report of what he has found with some 
letters of corroboration to it. 

Mr. Roosevetr. Well, that is all right. 

Mr. Krrenevi.. Mr. Chairman, they are signed and witnessed. 

Mr. Roosevett. We will accept them. We will make them as a part 
of your evidence. 

Mr. Kircnett. Right. They are a part of, in other words, these 
are pieces of my testimony. 

I am not able to give the name on this first one, as the first of these 
complaints, which is against Standard Oil of Indiana is submitted 
for confidential information of the subcommittee only. I shall read 








SMALL BUSINESS PROBLEMS IN PETROLEUM INDUSTRY 361 


same without the dealer’s name but will submit the signed document 
to the chairman for the confidential information of the subcommittee. 


To whom it may concern: 

I am a Standard of Indiana dealer, in the above town, have been here since 
September 5, 1957. 

Approximately 2 months ago the company representative came in my station 
and told me, “You've got a lot of foreign merchandise on your shelves.” 

I told him, “I have to look after myself.” 

The company representative said, “That isn’t what your lease says.” 

I consider this to be out and out TBA pressure applied for the express purpose 
of controlling my business. 

The next one is signed by Earl L. Jacobson with the Sieg-Metz Co. 
of Boone, Iowa. 


To whom it may concern: 

In regard to the cancellation or refusal to renew lease of J. Cris Petersen 
of the Conoco Service Station, located and Fourth and Story Street, Boone, Lowa. 

According to the best of my knowledge and belief the above lessee was can- 
celed out because he refused to remain open 24 hours a day, and also by his 
refusal to carry products in the TBA line supplied by B. F. Goodrich Co. 

Also, I have been informed by the present lessee, Mr. Clyde Miller, that he 
is expected to buy almost all of his supplies such as tires, batteries, fan felts, 
oil filters, etc., from B. F. Goodrich Co. In fact Continental Oil Co., supplied 
the last named lessee with a loan of approximately $1,500. With the stipulation 
that the money should be used to stock up with merchandise supplied by Con- 
tinental Oil Co. and B. F. Goodrich Co. 

EArv L. JACOBSON. 


Now, we will skip over to—I guess it follows next. We will skip 
over to the bottom of page 3 as to the method used by one company 
namely, Sinclair, to control the dealers’ methods of operation, I will 
now read a mimeographed letter sent by Sinclair to one of their dealers 
in Des Moines and turned over to me. The name of the dealer who 
received this mimeographed letter from Sinclair Refining Co. and who 
turned it over to me is Jack Anderson, Des Moines, Iowa. 

I particularly call your attention before re: iding this Sinclair letter 
to the language therein which points out to dealers that their lease 

can be canceled for failure to keep the station open for business— 
and that the purpose of the letter is to induce dealers to keep stations 
open 24 hours—regardless of whether or not such 24-hour operation 
would be profitable for the dealer involved. 

(The Sinclair letter is reproduced as follows :) 
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TOs SINCIAIR DEALERS 


Nights, Sundays and Holidays I patronize a drug stare not far from my homes 

I hate the place. The service is awful, Their clerks are indifferent. They 
never have enough help. I hava to chase all over the store to find someone 
to tuke my money. Then, imtead of thanking me, they say "What Else?" 


You probably think I'm crez; for spending my money at a stare like that, but 
I'm not. They have one thing that kecps m coming back, They are always nt 
I don't know what time they upen in the morning but I know T€-is sarior thon 
I ever go to a drug store. I don't know what tim they close at night, but I 
know that it is later then my usual bed time. I know that, early or late, I 
can always depend upon finding the store open for business. A lot of other 
people know it too because they do a tremendous busiress, 


Sinclair dealers can do a lct more business too by keeping their stations open 

the hours that people expect service ... at least as many hors a day as 

their competitors in the sams general area. It is a foregens conclusion that 
oo <<. - 


@ station will sell move gasoline in 18 hours a dey than in ide 


Whenever I have talked to Sinclair dealers about lengthening their hours, their 
objections usually have jallen into on2 of the following categories . ... 


1. "I am alrsady working 12 hours a day six days a week amd can't stand 
any more." I agree that anyone working 72 hours a week is putting in 
a long week and probably is at the limit of his endurance, but we are 
not saying that he should lengthen his own working hours. We are say= 
ing that the place of business’ should be kept open during at least 
the hours that competitars' stations in the general area are open, 


2. “I tried it one for a month but it didn't pay." If a station ms 
been closing at 9:00 PM and the dealer decides to try staying open 
until midnight, it takes time for the people in his msighborhood to 
find out that he has ke ngthened his hours. They have the place 
labeled for 9:00 PM closing. If they nezd gasoline at 11300 PM they 
would say "No use going there, he closes at nine" until they discover, 
or he tells them, that he stays open until midnight. This takes time. 
Four or five weeks isn't long enwgh. 
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3. "There isn't enough business around here after nin o'clock to pay 
the light bill and a mn's wages." A service station is exactly 
what the name implies; i.c., a place where people can get their 
cars serviced and tuy gasoline when they want it. No dealer can 
expect to be very successful if he plans his hours to suit his 
own convenience instead of his customers'. No dealer would think 
of closing between 9300 and 11300 AM and between 2300 and 4:00 PM 
simply because those were slack periods of the day. Closing early 
at night is in the sam category. 


People get to know the 24-hour stations, the ones that stay open until mid- 
night, and the ones that close at 9;00 PM or eezriior. If they need gasoline 
or services at 11s00 PM and cannot get them at Sinclair statiors, they don't 
wait until the next day. They go where they can get a service and the next 
time they need something at 5:30 FM they go back to the place where they were 
able to get service at 21:00 Ph. 


Paragraph 7 of our Form 1601-3 Lease reads as follows: 
"If the amount of rental payable hereunder is dependent upon or is to be 


computed on the volume of business conducted at said station, Lessee cove- 
nants and agrees to promote diligently the sale of gasoline, other petroleum 


products, tires, batteries, accessories and merchanaise, ard to keep the sta- 
tion open for business and properly illumina ted during at Teast those hours 
per aay and days per month when compe 7 Service sigtions In the same gen?ral 
comm yas said s on_ are open for business." 


52112 O—60—>pt. 1 24 











364 SMALL BUSINESS PROBLEMS IN PETROLEUM INDUSTRY 


Des Moines, Iowa 


Marketers August 4, 1959 
Distributors 


Dealers 











JR 
AD oe Aaa = 





FOR EACH ~ 5 =~ SERVICE STATIONS WITH EXTENDED HOURS EQUALS 
ONE NEW SERVICE STATION 


IF YOUR SERVICE STATIONS AVERAGE 9,000 GALLONS PER MONTH, AND ARE OPEN FROM 
7:00 A. M. TO 10:00 P. M. THEY PRODUCE 20 gallons PER HOUR. 


N-0-W 


IF YOU CONVINCE THEM TO EXTEND HOURS FROM 6:00 A.M. TO 12:00 P.M. THEY WILL 
HAVE 3 MORE HOURS PER DAY TO SELL AND MAKE PROFIT. 


20 GALLONS PER HOUR x 3 HOURS = 
60 EXTRA GALLONS PER DAY FOR EACH 
ATION IN YOUR TERRITORY. 


YOU CAN EXCEED THE 900 GALLONS PER SERVICE STATION PER MONTH BY ASKING, SELL- 
ING AND SHOWING SINCLAIR DEALERS THE PROFIT POSSIBILITIES. 


REE /mh District Manager 
cc: Messrs. E, J. Bassett 


H. F. Nelson 
R. R. Phillips 
J. E. Bardone 
W.H, Lichte 
H. A. Stark 
F, W. Minor 
FAdmen 


———— 
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Mr. Kircuen. This is over the signature of P. K. Gaskill, district 
manager, and he operates in Iowa. 

I would like to present a few exhibits as to this practice. We are 
referring here to the practice of dumping oil in cut-price outlets. 

By the way, I have some other pieces there of evidence I would 
like to introduce. They have to do with the gas consignment lease 
and TBA pressure on a consignment station. 

Mr. Roospvevr. If it is agreeable with you, sir, we will include 
your entire statement as if it had been given, and this will include 
these as exhibits. 

Mr. Kircne.y. Fine, I would appreciate that. 

Mr. Avery. Mr. Kitchell, would you suggest a date on that letter 
from Sinclair? 

Mr. Kircue.y. It doesn’t carry a date, Mr. Congressman. 

Mr. Avery. Was it mimeographed ? 

Mr. Kircue.u. It was mimeographed, yes. 

Mr. Avery. Do you have any recollection as to when you received 
it? 

Mr. Kircuexi. I can say this informally—that it was about the 
latter part of July 1959. In fact, I happened to be in the station 
the day the mail came and it was just prior to our national convention, 
which was in August. 

I would like to present a few exhibits as to this practice which 
refers to dumping oil, as set out in the statement earlier in cut-price 
outlets. 

This is a letter over the signature of R. J. Day, executive secre- 
tary of the Peoria Gasoline Retailers Association, addressed to Mr. 
John W. Nerlinger, Jr. 

(The letter referred to follows:) 


PEORIA GASOLINE RETAILERS ASSOCIATION, 
Peoria, Ill., September 22, 1958. 
Mr. JOHN W. NERLINGER, Jr., 
Executive Secretary, National Congress of Petroleum Retailers, 
Detroit, Mich. 


Dear JOHN: Following on your request that evidence be secured of pur- 
chases, supported by invoices and tickets of branded merchandise for sale by 
the Unclaimed Freight Store, 2013 South West Adams Street, Peoria, Ill., in 
your effort to curb this operation by major oil companies. 

Enclosed you will find four pieces of evidence proving that these sales retail- 
wise are within just a few cents of the cost of the product to the dealer by 
the supplier. 

Sincerely hope that these may be of assistance to you in your program. 

Yours truly, 


R. J. Day, Erecutive Secretary. 
(The first enclosure to the above letter follows:) 


This invoice represents a purchase made by me personally of one case of 
Phillips Petroleum Co. Trop-Arctic motor oil from the Unclaimed Freight Store, 
Inc., Peoria, Ill., for $9.75 including Federal tax, plus 30 cents sales tax, or 
$10.05. 

I purchase this product from my supplier at a cost of $8.10 per case, plus 
Federal tax. 

Yours truly, 
BILL EGAN, 
EGAN’s SERVICE, 
1840 South Griswold, Peoria, Ill. 
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(The invoice referred to by Mr. Egan’s note is retained in the 
committee files.) 

Mr. Kircueti. Now we have a sales ticket for Opaline No. 20 oil, 
a case of it for $6.75, dated August 22, 1958, over the signature of 
Art Bloompot saying, “My cost $5.88, tax, 36 cents.” His cost was 
$6.24. 

The ticket from the Freight Store showed the cost at $6.96, and 
he was able to go out and buy it at his cost for $6.24, you see. 

(The above-quoted note from Art Bloompot and ticket referred to 
are second enclosures with above letter from R. J. Day. Ticket is 
retained in the committee files. ) 

(The third inclosure with the R. J. Day letter is as follows :) 


WatTrs STANDARD SERVICE, 
Peoria, Ill., September 7, 1958. 
To Whom It May Concern: 


This is to certify that on this date I purchased one case of Super Permalube 
motor oil, a Standard Oil product, for $9.75, which equals 4069 cents per quart, 
which is just 6% 9 cents per quart above my cost, from the Standard Oil Co. 

Yours truly, 


BLAN E. Warts. 
(The fourth inclosure with the R. J. Day letter is as follows :) 


LIVINGSTON’S TEXACO SERVICE, 
Peoria, Ill., September 18, 1958. 
NATIONAL CONGRESS PETROLEUM RETAILERS. 


DEAR Sirs: The cash receipt for $6.96 represents the charge for one case of 
24 one-quart Havoline motor oil purchased from the local unclaimed freight store. 
This motor oil stock cost to me from my supplier is $6.56, which includes 
36 cents Federal tax, or 40 cents per case more than dealer cost. 
Yours truly, 


H. M. LIvINeston. 


Mr. Roosevett. Mr. Kitchell, can I ask you, I suppose the com- 
panies referred to, the oil companies referred, to say, “Well, we don’t 
have such a customer.” 

Where do these people get these supplies? How do you suggest we 
follow up from there ? 

Mr. Kircnett. Mr. Chairman, I have a direct example here of 
where they do that, and here are the invoices to support that practice. 
Here is an example of how far at least one supplying company has 
gone, namely, Cities Service Oil Co., in selling its randed motor oil to 
the public at retail at a price below the wholesale price charged its 
service station operators. Unbelievable as it seems, I have here in- 
voices which confirm the complaints from our dealers that Cities 
Service Oil Co. is selling its branded motor oil to consumers at a whole- 
sale price which is:less than the wholesale price charged retailers by 
15 to 30 cents per gallon. 

First I will submitt as exhibit No. 6 the invoices of Cities Service 
Oil Co. to R. & W. Cities Service Station showing purchase price of 

$6.99 a case plus 36 cents Federal tax for Cities Service C series motor 
oil. This i invoice was supplied to me by the dealer purchaser whose 
place of business is in Boone, Iowa. 

(Exhibit 6 referred to follows :) 











a 
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ExHIBIT 6 


FORM CR-21-MNS-S3 
INVOICE - MAKE ALL CHECKS PAYABLE TO 


cree Geaeinn CITIES SERVICE OIL Co. 


SouTH DAKOTA 500 ROBERT ST., ST. PAUL 1, MINN. 
STATION AND 
NUMBER DATE 195 
(PRINT NAM 


‘s * « 


CUSTOME — 


$ ?- ae ADDRESS) 
wn Pl dha acs lt 
t ) q CONTRACT OR 
citry— as STATE ORDER NUMBER 


CUSTOMER CODE NUMBER 
POINT Q 


DELIVE ¢ : 
TED 
Tews Se mn 


CITIES SERVICE a 
C. ise Sahided 2" 


RENT 
COLLECTION 


GASOLENE TAR EY aE PE 
EABECCNEfax pty 1|- | od 
CEB wi(rax/| 2| | | glad 


STATE SALES TAX 1 
OR TAX EXPENSE AKL 


ALL BARRELS REMAIN PROPERTY OF TOTAL 
COMPANY AND MUST BE RETURNED 


DELIVERED BY REPEIVED PAYMENT | Received above merchandise in good order and | or we 
| agree to pay above amount on or before the 10th proximo. 





co 





OF 
aa”. CUSTOMER SIGN HERE 
DATE DATE THIS IS CUSTOMER'S ORIGINAL INVOICE 


MINNESOTA 
This is to certify that the gasolene, kerosene or 
furnace oil covered by this sale complies with the 
specifications of the Minnesota oil species law, 
and has been inspected and approved by the Chief 


Oil Inspector. 
CITIES SERVICE O% CO. 


CONSIGNEF 
PER eed AGENT 


scenes ca SOUS PSa VitemiNarice 
The undersi , as Agent for Cities Service Ol) Co., as seller 
hereby artes | that the purchaser of the motor fuel invoiced} OR CLEANING PURPOSES. 


hereon at the time of purchase, an ressly deciared it as his si 
intention to use such a 


See MNG26402 


Signed or Agent 
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Next, I will submit an invoice for a quantity of Cities Service C 
series oil purchased by Larry Anderson as an individual customer 
from the Cities Service warehouse, Boone, Iowa, this invoice being 
supplied to me by Larry Anderson of that city and marked “Exhibit 
7.” This invoice is for 30 gallons in bulk. The total price exclusive 
of State sales tax being $22.65. The price as shown on the invoice is 
6914 cents per gallon. 

(Exhibit 7 referred to follows:) 
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ExHIsit 7 
Sere INVOICE - MAKE ALL CHECKS PAYABLE TO ORIGINAL 
ap CITIES SERVICE OIL Co. INVOICE 
MICHIGAN 500 ROBERT ST., ST. PAUL 1, MINN. 


WISCONSIN 


STATION AND :. 
NUMBER DATE 195 
INT NAME OF MONTH) 





CONTRACT OR 
CT ceteris eee ORDER NUMBER___ 


CUSTOMER CODE NUMBER 


POINT OF A " 
DELIVERY 0 4 


em reco = 


CITIES SERVICE 
MI ER 
, | | ays f 


RENT ist 

COLLECTION 95-000 By 

GASOLENE TAX ee Prd area 
FEDERAL 

GASOLENE TAX 


FEDERAL 
LUBE OIL TAX 2 Zo b 


STATE SALES TAX 0 
OR TAX EXPENSE 7 


ALL BARRELS REMAIN PROPERTY OF TOTAL 
COMP Y AND MUST BE RETURNED g 


eggived above merchandise in good order and | or we 
Mia 75; Cask on or before the 10th 


CUSTOMER SIGN 





THIS IS CUSTOMER'S ORIGINAL INVOICE 


FOR USE IN MICHIGAN FOR USE IN WISCONSIN 
CERTIFICATE FOR SALES EXEMPT FROM i 
MICHIGAN SALES TAX 
Ao “GAL. INTO AUTO OR TRUCK. 


“This Is to certify that the Merchandise covered by 
this invoice is for consumption or use in industrial 





processing or agricultural producing.” aa GAL.. INTO____ Ss TANK. 
SIGNED i ie se ee ee 
“CERTIFICATE OF INTENTION” CAUTION - GASOLENE NOT 


The undersigned, as Agent for Cities Service Oll Co.,as seller,| SOLD FOR ILLUMINATING 
hereby certifies that the purchaser of the motor fuel invoiced} OR CLEANING PURPOSES. 
hereon at the time of purchase, expressly declared it as his 
intention to use such motor fuel for a non-taxable purpose 


pr file claim for a refund on tax thereon. Consens | one INVOICE moet TM W3 si 95 5 q 1 


“KEROSENE Is the only product sold for use in atmospheric pressure wick-feed illuminating apparatus 
or atmospheric pressure wick-feed heating stoves or gravity-feed stoves." 








370 


SMALL BUSINESS PROBLEMS IN PETROLEUM INDUSTRY 


Mr. George Raulston, who is the dealer operating R. & W. Cities 
Service Station, reported to me by letter in submitting invoice marked 
“Exhibit 6,” that he pays 85 cents per gallon for the same series C 
bulk oil which Cities Service sells to the public at 6914 cents per 
gallon. This price quoted by Mr. Raulston is consistent with the 
price charged fim for oil in cans shown on invoice submitted as ex- 
hibit 6 above to be $1.1614 per gallon, the normal differential between 
bulk oil and oil in cans is 15 cents a gallon. 

It may seem unbelievable but it is a fact shown by these invoices 
that the service station operators are thus being charged 15 to 30 
cents more per gallon for the same oil when the price is adjusted from 
bulk to cans or vice versa as the price charged an ordinary consumer 
who goes into Cities Service warehouse to make such a purchase. 

Mr. Avery. Mr. Kitchell, isn’t it clearly established that Larry 
Anderson is just an individual customer and is not a distributor of 
any kind? 

Mr. Krrcnewt. It is, sir. And these invoices, by the way, are on 
Cities Service billheads, both of them are. 

Mr. Avery. There is no doubt about that, but you cite the example 
of where this sale was made to Mr. Anderson, and you later conclude 
that it was being made to the public. 

Mr. Kirenett. Mr. Anderson would be a member of the public 
qualifying as such. 

Mr. Avery. Of course he would. 

Mr. KircuHey. Right. 

Mr. Avery. But is he anybody else besides being a member of the 
public? It is rather a sweeping generalization just based on one 
instance, unless you have others. 

Mr. Krroneny. I can give you, I will add this to what I said about 
Larry Anderson. The dealer organization in Boone, Iowa, happens 
to be the group of dealers that brought this to my attention, and hap- 
pened to refer to him as one who was getting Cities Service oil this 
way, so I went to Larry Anderson and got this invoice. 

Mr. Avery. He is not a fleet operator ? 

Mr. Krrcuetv. No, sir. 

Mr. Avery. I wanted to get the record clear on that. 

Mr. Roosrverr. Did he pick this up at the warehouse of Cities 
Service ? 

Mr. Kircue.u. He picked it up, this was written out by their jobber, 
and then he, in turn, went to the warehouse and picked it up. 

Mr. Roosevett. So Cities Service didn’t have any delivery costs so 
far as he was concerned. 

Mr. Krircney. Coincidentally, Raulston picked up his oil the same 
way as Anderson did. 

Mr. Roosevett. In other words, the dealer has to pickup also? 

Mr. Kircuetn. Right. 

Mr. Roosevetr. That is what I wanted to know. Thank you. 

Mr. Krrcneti. Now, gentlemen, I will conclude my statement after 
having entered these as part of my testimony. 

Mr. Roosevett. The exhibits have been received. 

Mr. Kireue.yi. The information which I have submitted here is 
fragmentary but it illustrates the problems. We need more effective 
protection for dealers’ rights against domination in regard to TBA 
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purchases and against being pushed into C station agreements which 
are used both to fix gasoline prices and also, now to an increasing 
extent, to influence or control TBA purchases. This is a problem of 
securing protection for basic rights of the service station operator as 
an independent businessman. 

The unfair competitive practices involved in suppliers’ cut-price 
competition with their own retailers on their branded motor oil and 
other products requires effective antiprice distrimination legislation 
and strengthening of the Robinson- ous Act so as to close the 
“good-faith-meeting competition” loophole. 

Thank you, gentlemen. 

Mr. Roospvett. Thank you very much, Mr. Kitchell. I think the 
examples which you have cited are most interesting, and we will cer- 
tainly give them very close and careful study, and you certainly have 


highlighted an important part of our problem here. 
Mr. Kirenevyi. Thank you. 


(Mr. Kitchell’s formal statement follows:) 


PREPARED STATEMENT OF W. W. KITCHELL, EXECUTIVE DIRECTOR, lowA PETROLEUM 
RETAILERS ASSOCIATION 


Mr. Chairman and members of the committee, my name is W. W. Kitchell 
and I am executive director of the Iowa Petroleum Retailers Association with 
offices in Des Moines. The material which I will present has come to me in my 
official capacity as the principal executive officer of this association. 

In Iowa service station operators are subjected to a serious extent to three 
of the four major areas of TBA eg are which are outlined in the statement 
of Cash B. Hawley, president of the National Congress of Petroleum Retailers. 

We have the traditional forms of TBA pressure with some lease cancellation 
complaints relating to TBA pressure problems. In conjunction with this, we 
have considerable interference by certain supplying companies with dealers’ 
methods of operation, and this is usually an accompanying condition to control 
of TBA purchases. 

In addition, we have a very serious problem with the extension of C station 
operation by three major companies, namely, Texas Co., Phillips, and Sinclair, 
and with respect to all three of these companies we have complaints from deal- 
ers that they are being required to enter into the C station agreements or risk 
nonrenewal of their leases. There is also a clear pattern of these companies 
using their C station contracts to obtain control on TBA purchases as well as the 
gasoline price-fixing part of the relationship. 

We also have a continuing problem with sales by a few major oil companies 
of their branded motor oil either directly to consumers or through discount 
houses at prices as low or lower than the price which dealers have to pay for 
the same branded product wholesale. 

I will offer details on these matters based on complaints from our members 
which I have investigated. 

As illustrative of the complaints which we have received on TBA pressure, 
I wish to read the following concerning Standard Oil Co. of Indiana and Con- 
tinental Oil Co. These complaints are signed either by the dealer involved or 
by a person having personal knowledge of the facts, and I have investigated 
both of these complaints and verified their accuracy so far as possible. 

As the first of these complaints which is against Standard Oil of Indiana is 
submitted for confidential information of the subcommittee only, I shall read 
same without the dealer’s name but will submit the signed document to the 
chairman for the confidential information of the subcommittee. 

Concerning Continental Oil Co., I wish to read a statement of Ear] L. Jacobson 
of Sieg-Metz Co. with respect to lease termination of J. Chris Peterson, marked 
“Exhibit 2.” 

As to the effect of the C station agreements in controlling dealers’ TBA 
I would like to attach a statement which is confidential to the subcommittee 
from a Texas Co. dealer marked as exhibit 3. I cannot read the dealer’s name 
as he is fearful of the possibility of reprisal by his supplier but the statement 
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will be submitted to the chairman for confidential use by the subcommittee. 

Attached to this statement and also submitted on a confidential basis is a copy 
of another dealer’s gasoline consignment agreement with the Texas Co., marked 
“Confidential exhibit 4.” 

As to methods used by one company, namely, Sinclair, to control the dealers’ 
methods of operation, I will now read a mimeographed letter sent by Sinclair 
to one of their dealers in Des Moines and turned over to me. The names of the 
dealer who received this mimeographed letter from Sinclair Refining Co. 
and who turned it over to me is Jack Anderson, Des Moines, Iowa, I particularly 
eall your attention before reading this Sinclair letter to the language therein 
which points out to dealers that their lease can be canceled for failure to keep 
the station open for business—and that the purpose of the letter is to induce 
dealers to keep stations open 24 hours—regardless of whether or not such 
24-hour operation would be profitable for the dealer involved. 

Here is an example of how far at least one supplying company has gone, 
namely, Cities Service Oil Co., in selling its branded motor oil to the public at 
retail at a price below the wholesale price charged its service station opera- 
tors. Unbelievable as it seems, I have here invoices which confirm the com- 
plaints from our dealers that Cities Service Oil Co. is selling its branded motor 
oil to consumers at a wholesale price which is less than the wholesale price 
charged retailers by 15 to 30 cents per gallon. 

First I will submit as exhibit No. 6 the invoices of Cities Service Oil Co. 
to R. & W. Cities Service station showing purchase price of $6.99 a case plus 
36 cents Federal tax for Cities Service C series motor oil. This invoice was sup- 
plied to me by the dealer purchaser whose place of business is in Boone, Iowa. 

Next, I will submit an invoice for a quantity of Cities Service C series oil 
purchased by Larry Anderson as an individual customer from the Cities Service 
warehouse, Boone, Iowa, this invoice being supplied to me by Larry Anderson 
of that city and marked “Exhibit 7.” This invoice is for 30 gallons in bulk. 
The total price exclusive of State sales tax being $22.65. The price as shown 
on the invoice is 6914 cents per gallon. 

Mr. George Raulston, who is the dealer operating R. & W. Cities Service sta- 
tion, reported to me by letter in submitting invoice marked “Exhibit 6,” that he 
pays 85 cents per gallon for the same series C bulk oil which Cities Service sells 
to the public at 691% cents per gallon. This price quoted by Mr. Raulston is 
consistent with the price charged him for oil in cans shown on invoice submitted 
as exhibit 6 above to be $1.1614 per gallon, the normal differential between bulk 
oil and oil in cans is 15 cents a gallon. 

It may seem unbelievable but it is a fact shown by these invoices that the 
service station operators are thus being charged 15 to 30 cents more per gallon 
for the same oil when the price is adjusted from bulk to cans or vice versa 
as the price charged an ordinary consumer who goes into Cities Service ware- 
house to make such a purchase. 

Of course, Cities Service Oil Co. is not the only company which competes 
unfairly with its dealers either through cut-price sales of its branded products 
to the public or through putting same in the hands of discount houses. The 
problem exists in various parts of the State and in adjoining States. 

The information which I have submitted here is fragmentary but it illustrates 
the problems. We need much more effective protection for dealers’ rights against 
domination in regard to TBA purchases and against being pushed into C sta- 
tion agreements which are used both to fix gasoline prices and also, now to an 
increasing extent, to influence or control TBA purchases. This is a problem of 
securing protection for basic rights of the service station operator as an inde- 
pendent businessman. 

The unfair competitive practices involved in suppliers’ cut-price competition 
with their own retailers on their branded motor oil and other products requires 
effective antiprice discrimination legislation and strengthening of the Robinson- 
Patman Act so as to close the “good-faith-meeting competition” loophole. 


(Confidential exhibits to this testimony will be found in the con- 
fidential files of the committee. ) 

Mr. Roosrvetr. Mr. Avery, do you have any questions? 

Mr. Avery. Just one question. Mr. Kitchell, I would like to ask 


you this. Does the Sinclair Co. operate any company stations in 
Towa? 
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Mr. Kircnext. Sir, I would put it this way, that is indicated in 
my statement. In fact on the front page of the statement where 
we are having a serious problem with fhe extension of the C station 
— by the three major companies; namely, the Texas Co., 
Phillips, and Sinclair, that our dealer organization interprets this as 
being, as was said earlier in the hearings, merely a front for the 
operation of the company stations. 

Mr. Avery. But those are strictly operated on a commission basis? 

Mr. Kircueiy. Now, specifically in our town, they are operating, 
too, in Des Moines, they are operating two stations, company stations. 

The reason they are operating those as company stations, sir, is 
that Damron—no, he is with Continental Oil Co.—Mr. Testerman of 
Sinclair told me that they had had such lousy success operating those 
stations they finally had to come down to operating them themselves. 

Mr. Avery. My next question was: Do they keep them open all 
night long? 

Mr. Kircuen. One, and they keep one man there. 

Mr. Avery. That is all. I would like to join the chairman in 
thanking you for your statement to the committee. 

Mr. Kitcuent. Thank you. 

Mr. Avery. And we will take such action as the committee sees 
appropriate. 

Mr. Rooseve.tr. The committee wants to express its appreciation to 
all the witnesses who have cooperated in making this a most success- 
ful and most interesting 3 days of testimony, and the committee will 
give its close attention to what has been given to the committee for 
further study. 

The committee will now stand adjourned until the call of the Chair. 

(Whereupon, at 6:05 p.m., Friday, December 11, 1959, the commit- 
tee adjourned, subject to the call of the Chair. ) 
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ApreENDIx A 


Filed: October 23, 1959 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 





In the Matter of 


THE B. F. GOODRICH COMPANY, 


and 
THE TEXAS COMPANY, 
corporations 


DOCKET NO. 6485 





INITIAL DECISION 


By Earl J. Kolb, Hearing Examiner. 


Peter J. Dias and James S. Kelaher, 
for the Commission. 


White & Case, New York, New York, 
by Edgar E. Barton, for respondent 
The B. F. Goodrich Company; 


Marion J. Epley, Jr., New York, New York, 
and 

Royall, Koegel, Harris «% Caskey, New York, 
New York, by Kenneth C. Royall and 
Frederick W. P. Lorenzen, for 
respondent The Texas Company. 


This. proceeding is based upon a ——— brought 
under Section 5 of the Federal Trade Commission Act, 
charging as unlawful certain contracts entered into 

by the respondents, The B. F. Goodrich Company and The 
Texas Company, whereby The B. F. Goodrich Company agreed 
to pay The Texas Company a sales commission on all tires, 
batteries and accessories sold by said The B,. F. Goodrich 
Company to service stations and other outlets of The 
Texas Company. The complaint further charged that 
respondent, The B. F. Goodrich Company, had entered into 


Ns 
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similar contracts with certain oil companies other than 
The Texas Company, and that The Texas Company had entered 
into a similar contract with The Firestone Tire & Rubber 
Company. 


This proceeding is now before the hearing examiner 
for final consideration upon the complaint, answers 
thereto, testimony and other evidence, proposed findings 
of fact and conclusions filed by all parties, and briefs 
in support thereof, and reply briefs. The hearing examiner 
has given consideration to the proposed findings of fact 
and conclusions submitted by the parties and their briefs 
in support thereof, and all findings of fact and conclusions 
of law proposed by the parties respectively, not herein- 
after specifically found or concluded, are herewith rejected, 
and the hearing examiner having considered the record herein, 
and being now duly advised in the premises, makes the 
following findings as to the facts, conclusions drawn 
therefrom and order: 


1. Respondent, The B. F. Goodrich Company 
(hereinafter sometimes referred to as "Goodrich"),is a 
corporation organized, existing and doing business under 
the laws of the State of New York with its principal 
office and place of business located at 500 Main Street, 
Akron, Ohio. Said respondent, among other things, is 
engaged in the sale and distribution in interstate commerce 
of tires, batteries, accessories and supplies (hereinafter 
referred to as "TBA"). 


2. Respondent, The Texas Company (hereinafter 
sometimes referred to as "Texas" or "Texaco"), is a 
corporation organized, existing and doing business under 
the laws of the State of Delaware with its principal office 
and place of business located at 135 East 42nd Street, 

New York 17, New York. Said respondent is engaged in the 
production and in the sale and distribution in interstate 
commerce of petroleum products, including gasoline and 
lubricants sold to petroleum wholesalers and service 
stations. 


3. There are a large number of service stations 
and distributors which sell principally the petroleum 
products of The Texas Company. These service stations 
which purchase Texaco products for resale at retail to the 
consuming public are classified as "C" stations and "D" 
stations. A "C" station is one that is either owned or 
leased by The Texas Company, and in turn leased by it to 
the dealer. A "D" station, which is sometimes called a 
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contract station, is either owned by the operator or 
leased by him from someone other than The Texas Company. 


4. Sales to service stations are made by The Texas 
Company either direct with delivery from company-operated 
bulk plants or through consignees, who are designated as 
"B" accounts. A consignee is one who operates a bulk 
plant owned by The Texas Company or, in some instances, 
by the consignee. The Texas Company stocks the plant 
with its petroleum products, and the consignee delivers 
the products and is compensated by commissions. He is 
a wholesaler performing the same function that a Texas 
salary-operated plant would perform. The Texas Company 
also sells its petroleum products to distributors 
designated as "E" accounts, who operate bulk storage 
plants, purchase Texaco products, and sell such products 
to service station dealers and consumers. 


5. The number of Texaco accounts in the various 
classifications during the past few years were as follows: 


(a) Texaco Lease ("C") stations - 


1951 - 11,570 

1952 - 11,858 

1953. = 12,070 

1954 = 12,674 

1955 =- 13,366 

1956 - 13,764 (as of June 1956) 
(bo) Texaco contract ("D") stations - 

1952 = 17,708 

1953 - 16,913 

1954 - 16,853 

1955 = 16,806 

1956 - (June) Not available. 
(c) Texaco consignee ("B") accounts - 

1951 - 1,225 

1952 =- 1,172 

1953 - 1,128 

1954 - 1,124 

1955 - 1,150 

1956 - (June) Not available. 
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(d) Texaco distributors ("E") accounts - 


1951 - 687. 
1952 = 664 
1953 = 652 
1954 - 697 
1955 - 711 
1956 - (June) Not available. 


6. The usual form of lease entered into by the 
respondent Texas with its lessee dealers or "C" stations 
was for a term of one year, and thereafter from year to year, 
subject to termination by either party at the end of the 
first or any subsequent year on ten dayst prior written 
notice. Rental provided by the lease was usually a flat 
rental, plus a cents-per-gallon charge, dependent upon 
the location of the station, financial condition of the 
lessee, and potential income. Such lease contained 
so-called "house-keeping" provisions relating to the use, 
maintenance and general appearance of the station. Breach 
of any of the terms, conditions or covenants of the lease 
by the lessee constituted grounds for immediate termination 
by The Texas Company without notice to the lessee. 


7. In addition to the lease, The Texas Company 
entered into an "Agreement of Sale" with its dealers. 
These agreements provided for the purchase of an annual 
minimum and maximum quantity of Texaco gasoline, oils 
and greases at the current posted price at the time 
delivery was made. These agreements were usually for 
a period of one year, and from year to year thereafter, 
and could be terminated at the end of the initial term, 
or any anniversary thereof, by giving thirty days’ 
written notice, with automatic termination upon termination 
of lease of property. These agreements also provided for 
a quantity discount or rebate, payable at the end of the 
year. 


8. Tires, batteries and accessories have become 
a necessary and integral part of the business operation 
of the Texaco dealer. We cannot progress in his business 
unless he has the revenue from that portion of his 
business and also be in a position to serve his customers 
completely. It is to the interest of The Texas Company 
to have its dealers engaged in the sale of TBA as this 
builds a stronger dealer organization and increases the 
sale of gasoline. 
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9. On March 1, 1940, The Texas Company entered 
into a sales commission agreement with The B. F. Goodrich 
Company which provided for the payment of commissions to 
Texas on the sales by Goodrich of its tires, tubes 
batteries and auto and home supplies to Texaco outlets, 
including service stations, distributors and consignees, 
in consideration of the services to be rendered by the 
Texas sales organization in promoting the sale of these 
products. This agreement was modified from time to time 
and was later superceded by contract dated November 23, 
1943, which provided, among other things, for the payment 
of a commission of 10 percent on sales to "C" and "pf 
stations, and 7-1/2 percent on sales to "BY" and "EN 
stations by Goodrich. The Texas Company also entered 
into a similar sales commission agreement with The 
Firestone Tire & Rubber Company. 


10. The services which were performed by The Texas 
Company pursuant to its contract with Goodrich and 
Firestone in promoting the sale of TBA products consisted 
principally of the following: 


(a) Texas personnel, when interviewing 
prospective dealers for new or established service 
stations, advised them of_the importance of TBA and 
recommended the TBA products of Goodrich and Firestone, 
and when dealer was selected would at times notify 
Goodrich or Firestone of such selection and introduce 
the new dealer to sales representatives of Goodrich or 
Firestone and assist the new dealer in setting up an 
adequate TBA inventory. 


(ob) Texas salesmen were encouraged by Texas 
management to write up orders for sponsored TBA without 
waiting for a formal request from a dealer. 


(c) Texas frequently conducted dealer meetings 
and provided training courses for dealers, both of which 
included suggestions for the displaying and merchandising 
of TBA, in some instances with the active participation 
of Goodrich and Firestone. 


(d) Texas incorporated suggestions on 
merchandising TBA in its dealer magazines and arranged 
for advertising and promotions, which included TBA products 
of Goodrich and Firestone, and participated in promotions 
instituted by Goodrich and Firestone. 


(e) Texas made TBA products available to 
credit card holders, including merchandise sold on 


deferred payments without carrying charge. 
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1l. Both Goodrich and Firestone have sold 
substantial quantities of their TBA products to Texaco 
outlets. Sales by both Goodrich and Firestone during the 
years 1952 to 1956 to the various classes of accounts 
were as follows: 
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12. Based upon the foregoing sales, Goodrich 
and Firestone paid Texas the following annual sales 
commissions; 


Rubber 
Year Company Commission 
1952 G $ 1,090,583 
F 2,557,991 
1953 G 1,215,084 
F 2,704,976 
1954 G 1,310,738 
F 2 °678, 005 
1955 G 1,597,800 
F J» 5197, 65h 
1956 G 1,736,811 
F 852 
Total; $21,833,494 


13. It is the contention of counsel supporting the 
complaint that because of the relationship, contractual 
and otherwise, between Texas and its station operators, 
consignees and distributors, the adoption of the Sales 
Commission Plan of selling and promoting the sale of TBA 
entered into by Texas with Goodrich and Firestone has a 
tendency to lessen, restrain, prevent or eliminate 
competition in the sale of TBA, and has foreclosed other 
suppliers of TBA from a substantial portion of the TBA 
business of the Texaco petroleum outlets. 


14. In support of the charges of the complaint, 
eight former Texaco dealers were called to testify in’ 
this proceeding. Five of these dealers testified to 
pressure being placed upon them relative to the purchase 
and display of non-sponsored TBA, and two claimed that 
TBA was involved in the cancellation of their leases. 
Except for these two dealers, three of the dealers 
voluntarily left their stations, and the leases of the 
remaining three were cancelled for reasons not involving 
the sale of TBA. The testimony relative to pressure and 
cancellation is summarized as follows: 


(a) James S. Zaloucdek, a Texas lessee from 
1948 to 1954, testified on direct examination that he 
expected his lease to be cance:led for ‘handling non- 
sponsored TBA. On cross-exami’ation he admitted that 
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cancellation might have resulted from difficulties 
arising from the sale of tires to a customer on credit 
card without mounting the tires, as required. He 
eventually had to make good on this sale as the customer 
resold the tires and defaulted in making payment. This 
witness further testified to controversies and arguments 
with Texas representatives relative to the carrying and 
display of non-sponsored TBA items. He testified that 
he had been told to get rid of a certain non-sponsored 
anti-freeze; that he had been required to take certain 
non-sponsored filters off display and put them in the 
back room3 that he had been told to remove Armstrong 
tires from the display rack and certain accessories from 
the shelves, which he refused to do; and that he was 
forced by Texas representatives to take out some Auto-Lite 
batteries he had purchased. With reference to the items 
of TBA which he continued to purchase, he was told by 
Texas representatives that he should not have them in his 
station, and finally in 1953 he dealt exclusively with 
Firestone with the exception of some non-sponsored waxes, 
polishes and filters; and in 1954 carried 92 percent 
Firestone and Texaco, the other 8 percent consisting of 
chains, anti-freeze, filters, oil, polishes and waxes, 
The Texas salesman denied that he told Zaloudek that he 


could not handle, and should remove, the various TBA 
items. 
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(bo) C. F. Sanford, Jr., a Texas lessee from 
1953 to 1955, who purchased gasoline from an independent 
consignee of The Texas Company, testified that shortly 
after taking over the station he put in a stock of 
Continental batteries and was informed by a Texas 
representative that he would either handle Firestone or 
expect not to renew his lease; that he continued to 
handle these batteries and was subsequently notified 
of the cancellation of his lease. It further appears 
from the testimony in this proceeding that Sanford's 
operation of the station was generally poor; that he was 
in financial difficulties and gave bad checks to the 
consignee for the payment of gasoline. It also appears 
from the record that due to a highway change about 
30 or 40 percent of the business of the station would be 
lost, and that because of Sanford's financial condition 
the Texas representative was of the opinion that Sanford 
would not be able to survive,and that this was the primary 
factor in recommending the cancellation of the lease and 
that TBA was not involved. 


(c) Harvey G. Talley, a Texas lessee from 
1938 to 1951, testified that in 1945 the Texas representa- 
tive asked him not to display Dayton tires but to place 
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them in the back room. He later disposed of the Dayton 
tires and carried only Firestone until the end of his 
lease. He displayed Southern batteries and a few Willard 
batteries, but no objection was made to these batteries. 
Lease was cancelled because he could not stay open twenty- 


four hours a day, which was required at that particular 
location. 


(d) Richard E. Tidwell, a Texas lessee from 
October 1953 to March 1955, testified that he consulted 
with a Texas salesman about handling a cheaper tire, but 
was told that the company would be more lenient and would 
look with favor upon dealers who were loyal. He did not 
take on the cheaper tire on a stocking basis, and when he 
found out that Texas Company desired him to carry only one 
line he endeavored to work along with them. He did carry 
a cheaper battery, but did not display it. Tidwell 
voluntarily gave up the station because of a desire to 
go back into flying. 


(e) John D. Scott, a Texas lessee three years, 
bought only Goodrich TBA, except odds and ends from 
competitors. Carried Goodrich tires only and Goodrich 
recapping until about a year before testifying, when he 
changed recapping to another concern, owned by a friend of 
his, without any objection from Texas. He also carried 
Goodrich batteries, only, until about eight months prior 
to hearing, when he put in a line of cheaper batteries, 
but did not display them. Lease was cancelled for reasons 
other than TBA, including controversies over the clock and 
coca cola machine and excessive drinking on the premises. 


(f) Herman Gilbert, Earl M. Gause and 
H. Arpin Koehler carried Goodrich or Firestone exclusively 
except for some minor items purchased to meet competition. 
Their leases were cancelled for reasons not involving 
TBA. 


15. Certain representatives of suppliers of TBA, 
who were selling in competition with respondent Goodrich, 
were called as witnesses in this proceeding. These parties 
testified generally that they had difficulty in selling 
TBA to Texaco stations and testified specifically as to 
reasons given by certain Texaco dealers for not buying 
or selling their TBA items. This testimony as to reasons 
given by Texaco dealers for not purchasing competitive TBA 
was allowed under the authority of Lawlor vs. Loewe, 

235 U.S. 522. This latter testimony was received not as 
proof of the truth of the facts recited, but for the 

purpose of showing the state of mind of she dealer. This 
testimony, however, is competent to show that dealers did 
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not purchase a substantial amount of competitive non- 
sponsored TBA because of their feeling that they were 
required to purchase Goodrich or Firestone TBA. 


16. In the course of its defense to this proceeding, 
The Texas Company introduced the testimony of 54 Texaco 
dealers and 5 ex-Texaco dealers who came from thirteen of 
the fifteen sales divisions of Texas in the United States. 
With the exception of 1 ex-dealer witness, who had handled 
Firestone prior to becoming a Texas dealer and who was 
completely sold on the Firestone line, all of these 
witnesses testified to displaying and selling non-sponsored 
TBA without objection or complaint by Texas. 


17. The hearing examiner recognizes that present 
dealers appearing to testify were caen considerable 
pressure because they were naturally interested in not 
jeopardizing the renewal of their leases. The record,as 

a whole, shows that there were no exclusive dealers in the 
sense that they confined themselves entirely to sponsored 
TBA, as all dealers carry some non-sponsored TBA to 
satisfy demands of their customers either in varying amounts 
or on a pick-up basis. Many of the stations do not have 
the space or finances to stock a complete line of tires 
and batteries, but instead purchase non-sponsored as well 
as sponsored items on a pick-up basis to satisfy customer 
demand. In some instances there was some confusion as to 
the definition of accessories among the dealers, as some 
included as accessories items generally known as repair 
parts, as distinguished from accessories, and some dealers 
testified to carrying non-sponsored items which were, in 
fact, not supplied by Firestone or Goodrich. Many of the 
dealers called maintained a high sales volume in gasoline 
gallonage, and also oil, and Texas would not jeopardize 
this gallonage by pressure tactics sufficient to irritate 
or alienate such dealers. This is also true as to those 
dealers in outlying locations where station operators 

are not readily available, but where it is important to 
Texas to maintain service. 


18. As a result of an antitrust suit filed against 
Standard Oil Company of California, Walter Hochuli, General 
Sales Manager of The Texas Company, on June l, 1948, issued 
a so-called policy letter to the territorial managers, which 
was subsequently disseminated down the chain of command to 
salesmen. This letter advised the personnel that they 
were to consider a Texaco dealer as an independent 
businessman; that he should be encouraged to expand his 
business by purchasing TBA; that the personnel have a 
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right to recommend certain lines, but that Texas has 
neither the right nor the desire to dictate to the dealer 
or influence him in any way as to the type of merchandise 
he should handle, or the source from which he should 
purchase it; that the Texaco dealer must be permitted to 
operate as an independent businessman and anyone who 
violates this policy would be subject to immediate 
dismissal. 


19. The Texas policy was restated to its personnel 
in 1952 and 1953, and in 1955 it-was incorporated in the 
portfolios of each salesman so that the salesman would 
have the statement of policy for ready reference, although 
by this time it did not carry with it the threat of 
immediate dismissal. This policy was not transmitted to 
the Texas dealers except on occasion, and then orally, 
by salesmen or other personnel, and it was only after 
the dealer sold a sufficient amount of lubricating oil to 
warrant the payment of a discount or rebate that he was 
informed by letter that he was free to select any brand 
of TBA merchandise which he might elect and that the only 
interest Texas had was to help him market that merchandise 
at a profit so that his business would be more successful 
in every way. 


20. The dealer witnesses called by Texas all 
testified that they were familiar with, and knew, the 
Texas policy with reference to the sale of TBA and 
considered themselves independent businessmen, free to 
purchase TBA as they might see fit. Many testified that 
when they were interviewed as prospective dealers they 
were told that they could purchase TBA wherever they might 
wish. The ex-dealers called in support of the charges of 
the complaint testified that when they were interviewed 
as prospective dealers they were told that they could 
purchase either Goodrich or Firestone with no indication 
that they might purchase from other suppliers. It would 
be unusual to expect that Texas salesmen would vigorously 
insist to a dealer that he had a right to buy wherever he 
might wish when the salesman's compensation was based, 
in part, upon commission on sales of sponsored TBA. 


21. After giving consideration to the testimony 

of the various witnesses appearing in this proceeding and 
giving consideration to their demeanor and credibility, 
it is the opinion of the hearing examiner that the record 
in this proceeding as a whole indicates that coercion and 
pressure was, in fact, brought on a substantial number 

of dealers to induce them to purchase sponsored TBA and 
to discontinue the purchase or display of non-sponsored 
items. 
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22. The use of credit cards in connection with 
the sale of Goodrich TBA was instituted by The Texas Company 
in March 1940. This was discontinued as of May 6, 1942, 
due to credit regulations issued by the Federal Reserve 
Board. The use of credit cards was again resumed on 
January 1, 1948. From that date until January 1, 1955, 
there were no restrictions with regard to brands of TBA 
that might be purchased on credit, but commencing 
January 1, 1955, Texas specifically restricted the use 
of its credit card in connection with TBA purchases to 
Goodrich and Firestone products. It was on this date 
that Texas instituted the practices of selling TBA 
products on credit cards on a deferred payment basis, 
allowing three months for payment of purchases of $30.00 
or more, and six months for purchases of $50.00 or more, 
with no service or carrying charge being made. The 
record shows that Texas dealers have from time to time 
continued to charge non-sponsored TBA items on the regular 
monthly settlement basis. It is logical for Texas to 
limit sales of TBA on deferred payment, without interest 
or carrying charge, to those products on which Texas 
receives a commission, as this would, in part, indemnify 
it for the expense in connection with the deferred 
payment plan. 





CONCLUSIONS 


1. The complaint does not charge, nor does the 
evidence introduced in this proceeding prove, the 
existence of a conspiracy between Goodrich and Texas to 
restrict and restrain competition in the sale and 
distribution of TBA products. 


2. There is no evidence that The B. F. Goodrich 
Company engaged in, or participated in, any acts or 
practices designed to force dealers and distributors of 
The Texas Company to purchase Goodrich TBA products. 


3. Neither the sales commission contract between ‘ 
Texas and Goodrich, nor the contracts between Texas and 
its dealers and distributors, contain any clause or | 
provision requiring such dealers or distributors to 
purchase only Goodrich TBA. 


4. In making a determination as to whether the 
leases made by Texas with its dealers are used to suppress 
competition, the extent to which they are in conformity 
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with reasonable requirements in the field of commerce 

in which they are used will have a direct bearing on their 
legality. The housekeeping provisions of the leases are 
not unreasonable or oppressive. The renewal and 
cancellation provisions of the lease are in conformity 
with those which ordinarily appear in many leases of 
property. 


5. The consideration for the payment of a 
commission to Texas under the sales commission contract 
is based upon substantial services rendered by Texas in 
promoting the sale of Goodrich TBA to Texaco dealers 
and distributors. 


6. No inference or implication can be drawn, 
simply from the contractial relationship between Texas 
and its dealers, that the degree of control by Texas 
over its dealers is sufficient to force its dealers to 
purchase only sponsored TBA. 


7. It is further concluded that for the purpose 
of inducing the purchase of sponsored TBA by Texaco 
dealers, Texas representatives have, in fact, attempted 
to, and did, coerce and force Texaco dealers to purchase 
substantial quantities of Goodrich and Firestone TBA, and 
the respondent, The Texas Company, accepted the benefits 
of such acts and practices. These acts of coercion 
consisted of demands that dealers discontinue the purchase 
or display of non-sponsored TBA under threat of lease 
cancellation or other corrective action. Such coercion 
need not be 100 percent effective in order to constitute 
an unfair method of competition or an unfair act or 
practice in violation of the Federal Trade Commission Act. 


8. The charges of the complaint are sufficiently 
broad to sustain an order prohibiting overt acts of 
coercion even though it be found that the contracts 
entered into between the parties are not illegal. 


9. The Federal Trade Commission has jurisdiction 
of the subject matter of this proceeding and of the 
respondents named herein. 


10. The acts and practices of The Texas Company, 
as herein found, which involve coercion of its dealers, 
are all to the prejudice of the public and have a 
tendency and capacity to restrict, restrain or lessen 
competition in the sale of TBA products, and constitute 
unfair methods of competition and unfair acts and 
practices in commerce within the intent and meaning of 
Section 5 of the Federal Trade Commission Act. 
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ORDER 


IT IS ORDERED that respondent, The Texas Company, 
a corporation, and its officers, agents, representatives 
and employees, directly or through any corporate or other 
device, in connection with the promotion, offering for 
sale, sale and distribution of tires, inner tubes, 
batteries and other automotive parts, accessories and 
supplies (hereinafter referred to as"TBA products"), in 
commerce, as commerce is defined in the Federal Trade 


Commission Act, do forthwith cease and desist from, 





directly or indirectly: 

1. Inducing, or attempting to induce, the 
purchase of TBA products of a particular 
supplier by Texaco dealers by threatening 
to cancel or to not renew lease of dealer or 
totake other retaliatory action if said 
products are not purchased. 

2. Threatening the cancellation or non-renewal 
of any contract or lease if the dealer 
purchases or continues to purchase TBA | 
products not sponsored, recommended or 
approved by the respondent, or the sale of 
which is not promoted by the respondent. 

3. Threatening the cancellation or non-renewal | 


of any contract or lease if the dealer 
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displays or continues to display TBA 
products not sponsored, “recommended or 
approved by the respondent, or the sale of 
which is not promoted by the respondent, 

The performance of any acts of intimidation 
or coercion, either through statements, oral 
or written, made directly to dealers or by 
representatives of respondent, which are 
designed to, or have, the purpose or effect 
of intimidating or coercing respondent's 
dealers or other customers to purchase TBA 
products sold by any designated supplier 
sponsored, recommended or approved by 
respondent. 

Compelling, or attempting to compel, dealers 
by any means or method to sell and distribute 
only products supplied by a designated 
supplier sponsored, recommended or approved 
by respondent. 

Preventing, or attempting to prevent, its 
dealers by means of threats, intimidation 

or coercion, from handling or displaying TBA 
or other similar products which the respondent 
does not sponsor, recommend or approve, or 
the sale of which is not promoted by the 


respondent. 
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IT IS FURTHER ORDERED that the complaint be, and 


it is hereby, dismissed as to respondent The B. F. Goodrich 
Company. 


Earl Jy Kolb, 
Hearing Examiner. 





October 23, 1959. 
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Filed: October 23, 1959 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 





In the Matter of 


THE GOODYEAR TIRE & RUBBER COMPANY, 
and 

THE ATLANTIC REFINING COMPANY, 
corporations. 


DOCKET NO. 6486 


ee Se 





INITIAL DECISION 


By Earl J. Kolb, Hearing Examiner. 





James S. Kelaher and Peter J. Dias, 
for the Commission, 


Cahill, Gordon, Reindel * Ohl, New York 
New York, by Thomas C. Mason and 
Mathias F. Correa, for respondents 
The Goodyear Tire & Rubber Company and 
The Goodyear Tire & Rubber Company, Inc. 


Ballard, Spahr, Andrews & Ingersoll, 
Philadelphia, Pennsylvania, by 
Frederic IL. Ballard, Jr., for respondent 
The Atlantic Refining Company. 





This proceeding is based upon an amended complaint 
brought under Section 5 of the Federal Trade Commission 
Act, charging as unlawful certain contracts entered 
into between respondents The Goodyear Tire & Rubber 
Company, Inc., a wholly owned subsidiary of respondent 
The Goodyear Tire & Rubber Company and the Atlantic 
Refining Company, whereby The Goodyear Tire & Rubber 
Company, Inc., agreed to pay The Atlantic Refining Company 
a sales commission on all tires, batteries and accessories 
sold by said The Goodyear Tire & Rubber Company, Inc., 
to service stations and other outlets of The Atlantic 
Refining Company. The amended complaint further charged 
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that respondent The Goodyear Tire & Rubber Company, 
Inc., had entered into similar contracts with certain 
oil companies other than The Atlantic Refining Company, 
and that The Atlantic Refining Company had entered 


into a similar contract with The Firestone Tire & 
Rubber Company. 


SMALL BUSINESS PROBLEMS IN PETROLEUM INDUSTRY 
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This proceeding is now before the hearing examiner 
for final consideration upon the amended complaint, 
answers thereto, testimony and other evidence, proposed 
findings of fact and corclusions filed by all parties 
and briefs in support thereof, and reply briefs. The 
hearing examiner has given consideration to the proposed 
findings of fact and conclusions submitted by the parties, 
and their briefs in support thereof, and all findings of 
fact and conclusions of law proposed by the parties, 
respectively, not hereinafter specifically found or 
concluded are herewith rejected, and the hearing examiner 
having considered the record herein, and being now duly 
advised in the premises, makes the following findings 
of fact, conclusions drawn therefrom and order: 


a an i a oe 


1. Respondent The Goodyear Tire *& Rubber Company 
is a corporation organized, existing and doing business 
under the laws of the State of Ohio with its principal 
office and place of business located at 11))l) East Market 
Street, Akron, Ohio. The Goodyear Tire & Rubber Company 
is engaged in the manufacture and in the sale and dis- 
tribution of rubber products including tires and inner tubes, 
directly and through several wholly owned and controlled 
subsidiaries, including The Goodyear Tire * Rubber Company, 
Inc., which is primarily a marketing subsidiary. 


2. Respordent The Goodyear Tire * Rubber Company, Inc., 
(hereinafter sometimes referred to as "Goodyear") is a 
wholly owned subsidiary corporation of fhe Goodyear Tire & 
Rubber Company, organized under the laws of the State of 
Delaware with its office and principal.place of business 
located at 11) Fast Market Street, Akron, Chio. The 
Goodyear Tire * Rubber Company, Inc., is engaged jin the 
sale and distribution in interstate commerce of tires, 
innertubes, batteries, automotive parts and accessories 
which are known to the trade as TBA products and will 
be hereinafter so referred to. 


3. Respondent The Atlantic Refining Company (hereinafter 
sometimes referred to as "Atlantic") is a corporation 
organized, existing and doing business under the laws of 
the State of Pennsylvania with its principal office and 
place of business located at 260 South Broad Street, 
Philadelphia, Pennsylvania. Said respondent is engaged 
in the production and in the sale and distribution in 
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interstate commerce of petroleum products, including 
tasoline and lubricants sold to petroleum wholesalers 
Thereinatess referred to as "distributors") and to service 
stations. 


4. Respondent Atlantic markets its petroleum 
products in the Middle Atlantic States (including parts 
of Ohio and West Vir;rinia), New England (not including 


Maine) and the Southern Atlantic States. This marketing 


territory is divided into six marketing regions which 
are, in turn, subdivided into twenty-nine districts, 
consisting of a city or other marketing center and the 


surrounding territory. The marketing regions and districts 
are as follows: 


Region District 


New England Providence, R. I. 
Sprinefield, Yass. 
Hartford, Conn. 
Boston, “ass. 
New Haven, Conn. 


New York Syracuse, WN. Y. 
Southern Tier, N. Y. 
Albany, N. Y. 
Rochestor, “. Y. 
Watertown, N. Y. 
Ruffalo, N. Y. 


Philadelphia- Philadelphia-Suberban, Pa. 
New Jersey South Jersey 
Newark (or North Jersey) 


Eastern Reading, Pa. 

Pennsylvania Allentown, Pa. 
Wilkes-Barre, Pa, 
Harrisburg, Pa. 
Williamsport, Pa. 
Wilmington, Del. 


Western Pittrburgh, Pa. 

Pennsylvania Altoona, Pa. 
Greensburg, Pa. 
Erie, Pa. 


Southern Charlotte, N. C, 
Baltimore, Md. 
Richmond, Va. 
Jacksonville, Fla. 
Miami, Fla. 
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5. As of April 30, 1956, there were approximately 
394 salesmen calling on dealers and distributors of 
gasoline and lubricants, including service stations. 
These salesmen are divided into various classifications, 
dependent upon the functions which they perform as follows: 


Approxi- 
mate 


Type Number _ Function 


Promotable 

dealer salesman 133 Sells Atlantic products and 
promotes recommended TBA to 
'promotable dealers', which 
term includes lessee dealers 
and contract dealers interested 
in complete service station 
operation. 


Dealer salesman 25 Sells Atlantic products and 
promotes recommended TRA to 
dealers not covered by pro- 
motable dealer salesmen 
(usually in areas of sparse 
distritution) or to special 
groups such as car dealers 
in other areas. 


General salesman Su Sells Atlantic products and 
promotes recomnended TPA to 
dealers not covered by pro- 
motable dealer salesmen or 
dealer salesmen, and also 
sells Atlantic products to 
smaller Commercial accounts. 


Service salesman 147 Teaches dealers and their 
employees merchandising 
techniques and how to perform 
the services normally per- 
formed by first class service 
station operators. This 
teaching involves both petro- 
leum products and TRA. For 
teaching purposes the salesman 
uses the TBA on hand at the 
station. 


Wholesale salesman 35 Sells Atlantic products and 
f promotes recommended TBA to 
distributors and wholesale 
dealers. 
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6. All of respondent Atlantic's salesmen are paid 
on @ salary basis. Promotable dealer salesmen also 
receive extra compensation based upon percentage gains 
in purchases of gasoline, motor oil and recommended TBA 
(and also for over-all gains) by those of their assigned 
dealers who have been in operation for a minimum of 
twelve months. 


7. Respondent Atlantic sells its petrolewn products 
to more than 5,500 retail dealers, a substantial number 
of whom operate service stations las distinguished from 
grocery stores, garages, and other like outlets), and 
to more than 200 distributors who, in turn, sell said 
products to more than 2,800 retail outlets, a substantiel 
number of whom operate service stations. These retail 
dealers and distributors are divided into the following 
classifications: 


PERCENTAGE OF TOTAL 


PRESENT REGIOWAL GASOLINE SALES 
DESIGNATI ON BY EACH CUSTOVWER CLASS 
1951 1955 
Percent Percent 
1. _Company-operated 
Station 1 . O,1 
2. Lessee Dealer 32 39.1 
3. Contract Dealer 23 18.1 
h. Commercial Account 15 16.6 
5. Wholesale Dealer 3 1.1 
6. Distributor 2h 24.0 
7. Jobber me 1.0 
TOTAL 100 100.0 


8. The usual form of lease entered into by respondent 
Atlantic and its lessee dealers was for a term of one 
year, with automatic renewal from year to year unless 
written notice was given prior to the expiration of any 
term. Rental provided by any lease was usually a flat 
rental plus a cents-per-gallon charge, dependent upon 
location of station, financial condition of lessee and 
potential income. Such lease contained provisions relating 
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to the use, maintenance and general appearance of the 
station. In the event of breach of any of the terms, 
conditions or covenants of the lease by the lessee, it 


was provided that Atlantic may, at its option, terminate 
the lease, 


9. On April 1, 1953, respondent Atlantic adopted 
a long-term dealer lease policy under which any lessee 
dealer who has established a record of two years of 
satisfactory operation became elipible for a three-year 


lease with rental remaining the same during the entire 
period. 


10, Tires, batteries and accessories have become 
a necessary and integral part of the business operation 
of the Atlantic dealer. We cannot vrofitably and success- 
fully operate his business without the added revenue from 
that portion of his business which also enables the dealer 
to give complete service to Fis customers. The service 
station is important to TRA manufacturers as an outlet for 
distributing to customers. Jt is to the interest of 
The Atlantic Refining Company to have its dealers engaged 
in the sale of TBA as this builds a stronger dealer 
organization and increases the sale of gasoline. 


ll. Prior to March 1951 (except as to three districts 
in which the Sales Commission Plan was tested beginning 
in 1950) respondent Atlantic purchased TBA for resale 
either directly or indirectly to Atlantic dealers. This 
purchase for resale arrangement was first begun in 1932 
when respondent Atlantic began the sale and distribution 
of tires manufactured by the Iee Rubber & Tire Corporation. 
In 1937 a contract was executed with the Electric Storage 
Battery Company for the purchase and resale of Exide 
batteries in the Philadelphia region which was expanded 
to all marketing regions in 195. Accessory items were 
added from time to time, including DuPont polishes, Thermoid 
fan belts, American Chain and Cable Company's weed chains 
and Fram oil filters. Distribution of such products to 
Atlantic dealers and distributors was made by respondent 
Atlantic either directly or through about forty-five 
warehouses located throughout its marketing area or through 
Atlantic supply dealers who distributed such products to 
other Atlantic dealers, 


12. During the period that respondent Atlantic 
continued on the purchase and resale plan, Atlantic 
service stations were identified as sellers of such 
sponsored TBA products as Lee tires and Exide batteries, 
and to some extent of other TBA handled, 
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13. In 1951 after a test of the Sales Commission 
Plan of Goodyear and Firestone in three districts, Atlantic 
adopted the complete Sales Commission Plan of these 
companies in all six of its marketing regions. Atlantic 
assigned the entire marketing area by allocating the 
New York, New England and Philadelphia-New Jersey regions 
to Goodyear and the three remaining regions to Firestone. 


14. The sales commission agreement entered into 
between The Atlantic Refining Company and The Goodyear 
Tire & Rubber Company, effective March 1, 1951, provided 
for the payment of commissions to Atlantic on the sales 
by Goodyear of its tires, batteries and accessories to 
Atlantic outlets, including service stations, distributors 
and consignees. The consideration of this agreement 
was the services to be rendered by the Atlantic sales 
organization in promoting the sale of Goodyear TBA products 
as outlined in said agreement. This agreement provided, 
among, other things, for the payment of a commission of 
10 percent on all sales of TBA to Atlantic dealer outlets, 
and 7-1/2 percent on al] sales of TRA to Atlantic franchise 
petroleum distributors. The Atlantic Refining Company 
also entered into a similar sales commission agreement 
with The Firestone Tire *& Rubber Company, effective as 
of March 1, 1951. 


15. The services which were performed by The Atlantic 
Refining Company pursvant to its contract with Goodyear 
and Firestone in promoting the sale of TRA products 
consisted principally of the following: 


(a) Atlantic versonnel, when interviewing 
prospective dealers for new cr established service stations, 
advised them of the importance of TRA and recommended 
the TBA products of Goodyear or Firestone, and when 
dealers were selected wovld at times give advance notice 
of station openings or changes to Goodyear or Firestone 
and introduce the new dealers to the sales representative 
of Goodyear or Firestone, permitting such salesmen to 
complete any unfinished business with the outgoing dealer 
and enabling them to anticipate and to move promptly in 
handling the requirements of the new dealers, 


(b) Atlantic gave assistance to dealers in 
arranging Goodyear or Firestone TRA supplies; took TBA 
orders from Atlantic dealers for either Goodyear or 
Firestone; and recommended the minimum Goodyear or Firestone 
inventory to be carried by the Atlantio dealer, 
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(c) Atlantic frequently conducted dealer 
meetings at which the sale of TBA was discussed, in some 
instances with the active participation of Goodyear or 
Firestone. 


(d) Atlantic operated training schools for 
dealers and prospective dealers which included suggestions 
for cisplaying and merchandising TBA. In the discussion 
of TBA, Goodyear or Firestone products were used exclusively 
during the training’ school course, 


(e) Atlantic incorporated sugrestions on 
merchandising TBA in its dealer magazines and arranged 
for advertising and promotions, which included TBA products 
of Goodyear or Firestone, and participated in promotions 
instituted by either Goodyear or Firestone. 


(f) Atlantic also conducted tire clinics 
jointly with the personnel of Goodyear or Firestone which 
were important in familiarizing dealers in the care and 
repair of Goodyear or Firestone tires. 


(g) Atlantic made TRA products available to 
credit card holders, including merchandise sold on deferred 
payments without carrying charge, which served to augment 
the sale of Goodyear or Firestone TBA. 


16. The sales of Goodyear TBA and commissions paid 
thereon under the Atlantic-Goodyear Sales Commission 
Plan were substantial as is shown by the following tabulation: 


Total Total 

Sales Commissions 

1951 #2 ,4h5 ,808 $¢ 239,250 
1952 4,175,890 411,743 
1953 3 5,067,565 500 ,4 37 
1954 ' 5,284,743 523,048 
1955 5,700,121 557,599 
1/56 = 6/56 3,133,905 296,988 
TOTAL $25,808,032 $2,529,065 
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17. The substantiality of the sales and commissions 
under the Atlantic-Firestone TBA Sales Commission Plan 
is oa by the following tabulation for the years 1951 
tol 3 


Total Total 
Sales Commissions 
1951 $ 3,243,350 $ 299,52 
1952 349,616 Oh ,948 
1953 5,050, 3@1 469,784 
195), 4,867,689 452,083 
1955 5,562,936 506,199 
1/56 - 6/56 2,545,798 23,317 
TOTAL #25 619,770 $2,366,855 


18. Under date of March 1, 1951, Atlantic sent a 
form letter to all Atlantic dealers entitled "A Statement 
of Atlantic's TBA Policy". This letter announced the 
adoption of the TBA Sales Commission Plan and included 
therein the statement that "Your acceptance or rejection 
of the program is a matter of your own choice", Under 
date of August 28, 1952, respondent Atlantic addressed a 
similar form letter to all its dealers entitled, "A 
Restatement of Atlantic's TBA Policy". Under date of 
June 2, 1955, a similar letter entitled "No Forcing" 
was sent to all Atlantic dealers, and since that time 
has been given to new Atlantic dealers. 


19. It is the contention of counsel supporting the 
complaint that because of the relationship, contractual 
and otherwise, between Atlantic and its station operators, 
consignees and distributors, the adoption of the Sales 
Commission Plan of selling and promoting the sale of TBA 
entered into by Atlantic with Goodyear and Firestone 
has a tendency to lessen, restrain, prevent or eliminate 
competition in the sale of TBA, and has deprived other 
suppliers of TRA of a substantial portion of the TBA 
business of the Atlantic petroleum outlets. 


20. In support of the charges of the complaint, 
sixteen former Atlantic dealers were called to testify 
in this proceeding. With the exception of three of these 
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dealers, they testified to various forms of coercion, 
adopted by Atlantic salesmen in an effort to induce them 

to purchase sponsored TBA, Some of these witnesses 
testified that they had received the so-called non-forcing 
letter, but that they were told by Atlantic salesmen 

that these letters were not controlling insofar as purchases 
of non-sponsored TBA was concerned. The testimony of the 


witnesses called to support the complaint pertaining 
to coercion is as follows: 


(a) John Chambers, an Atlantic lessee from 
November 1952 to November 1954, purchased the bulk of 
his TBA from the Goodyear supplier. Atlantic salesmen 
were always reminding him, that when his lease expired 
or was cancelled Atlantic would only accept sponsored 
merchandise, and that outside merchandise would not be 
accepted at all. This witness also testified that it 
was pointed out to him on a number of occasions that the 
acceptance or rejection of the Guodyear plan was up to 
the dealers, 


(b) James Matthews, an Atlantic lessee from 197 
to 1957, was told at a meeting that dealers were free to 
buy wherever they saw fit, but whenever salesmen called 
they told him differently. At the time of the change-over 
from Lee to Goodyear, his Lee signs were removed from his 
station, and be was told to get rid of Lee tires and 
Auto-Lite batteries and handle Coodyear. Matthews testified 
that he discontinued the Lee tires because he did not want 
his lease cancelled becavse of non-sponsored TRA. He was 
requested by Atlantic salesmen in 1953 to sign a mutual 
cancellation, but he promised to follow the line and went 
100 percent with Cocdyear. He took ten Auto-lIite batteries 
in trade, to which objection was made. Atlantic also 
objected to his handling DuPont anti-freeze. Matthews 
left the station in May 1957 due to bad health. He recalled 
receiving non-forcing letter dated March 1, 1951. 


(c) Aniello L. Tacono, an Atlantic lessee 
from 1952 to 1954, had difficulty with Parris, the author- 
ized TBA supplier, and began buying non-sponsored tires 
and batteries. He was asked by Atlantic salesman to get 
rid of the tires and batteries and when he refused, the 
salesman made an inspection of his place and claimed he 
was using untrained personnel, improper uniform, improper 
display, and maintaining ea dirty station. His lease was 
not renewed. 


(d) Isidore Jack Pollock, an Atlantic lessee 


from 1940 to 1953,testified that Atlantic salesmen objected 
to his purchase of a number of Lee tires at a special 
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price, however, the sales supervisor stated that this 
would be satisfactory because of the number of years that 
Pollock had been with Atlantic, and he ccntinued to 
purchase Lee tires thereafter. He purchased some Bowers 
batteries, and salesmen told him he was going to have his 


lease cancelled. Pollock left the station to take over 
a tavern, 


(e) Francis J. [allaron, an Atlantic lessee 
from 1953 to 1957, carried Goodyear tires and batteries 
purchased through Miller, an authorized distributor. 

Hie kept non-sponsored tires on oil rack where Atlantic 
would not see them. Ballaron testified that he left the 


station because of pressure every month for not buying 
TBA where he should, 


(f) James M. Meyers, Jr., an Atlantic dealer 
frem 1950 to 1951, testified that he discussed non-forcing 
letter with Atlantic salesmen who told him to try buying 
other merchandise and find out what the letter meant. 


(g) Norris Stein, was an Atlantic lessee, 
beginning July 26, 195}. About six months later he dis- 
continued exclusive purchase of Firestone and was told by 
Atlantic salesmen that he would not lone be an Atlantic 
operator, He stated that he had received no-forcing 


letter of June 22, 1955. Torminated his lease for reasons 
not involving TBA. 


(h) Thomas J. Sullivan, Jr., an Atlantic lessee 
from 1953 to 1954, was told that Atlantic would like him 
to obtain all his products from Firestone. i!e bous>t 
some Lowers batteries andalso Exide and was told by 
Atlantic salesman not to sell the batteries as they were 
not as good as i‘irestone and that he didn't want them 
displayed in the station. He removed the batteries from 
Gisplay. Sullivan further testified that he returned 
the Exide batteries and discontinued the Bowers batteries 
as he felt that if he rubbed Atlantic the wrong way that 
he would be in their disfavor, and that his lease mirht 
not be renewed. He stated that the Atlantic representative 
made no direct threats, but always left the impression 
that if he did not operate the way Atlantic wanted him to, 
the chances were that his lease would not be renewed, The 
Atlantic salesman always questioned him when he bought non- 
sponsored items and gave him the impression that he was 
expected to buy Firestone products. The salesman would 
ask him from time to time why he did not buy Firestone, and 
he got to the point where he bought all items from Firestore 
because he was afraid of no lease renewal. It was put to 


eo 2 . 











402 SMALL BUSINESS PROBLEMS IN PETROLEUM INDUSTRY 


him that he would not be forced to buy Firestone products, 
but Atlantic more or less expected him to do so. Sullivan 
sent in cancellation of lease because of price controversy, 


(4) John Galle, an Atlantic lessee from 195) 
to 1956, discussed with Atlantic salesman an offer of 
batteries and tires at prices lower than Firestone, and 
salesman informed him that he had signed an apreement 
to purchase TBA from Firestone and should not go against 
this agreement, and in addition Atlantic would not like 
to see competitive brands to Firestone in the station. 
He did not purchase these items, but continued to purchase 
Firestone tires and batteries. We received the non-forcing 


letter on June 22, 1955, but did not discuss it with the 
Atlantic salesman. 


(j) Harry N. Hawes, an Atlantic lessee beginning 
in 1945, had three stations. In the first station he 
bought only "irestone THA. In the second station carried 
Tee tires, and Atlantic salesman wanted to know what they 
were doing there, but he continued to handle them. In 
the third station he sold only Lee tires and some accessories 
from Firestone without much comment from Atlantic. Lease 
was not renewed on the second station, and the third 
station lease was cancelled at his request. Atlantic 
salesman refused to let the new dealer take over the Lee 
tires and batteries on hand. 


(k) Richard Brown, Atlantic lessee from October 
1955 to April 1957, because of dissatisfaction with Firestone, 
began to purchase Coodrich tires. Atlantic salesman told 
him that he did not like the purchase of non-sponsored 
items, as it was affecting his salary. 


(1) James Parag, an Atlantic lessee from 
August 1, 1955, to “arch 1956, became dissatisfied with 
Firestone and began purchasing Goodyear tires and accessories 
from different sources. When Atlantic salesman saw the 
merchandise on his shelves he told him that he could not 
handle them, that if he did not handle what Atlantic 
handled he would lose his lease, and also because it also 
affected the salesman's commission. 


(m) James R. Kelly, an Atlantic lessee from 
September 1952 to March 1953, began with Firestone TRA. 
Later sold whatever tires customers wanted. Atlantic 
salesman would not let him change window valances, he was 
told to leave them alone to keep the station uniform, 
Fad some Goodyear and Coodrich tires which he kept in the 
back room. He felt he would get jn trouble if he did not. 
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21. Certain representatives of suppliers of TBA, 
who were selling in competition with respondent Goodyear, 
were called as witnesses in this proceeding. This testimony 
was taken in three areas--Philadelphia, Pennsylvania, 
Wilmington, Delaware, and Baltimore, Maryland. These 
parties testified gencrally that they had difficulty in 
selling TBA to Atlantic stations and testified specifically 
as to reasons given by certain Atlantic dealers for not 
buying or selling their TBA items. This testimony as to 
reasons given by Atlantic dealers for not purchasing 
competitive TRA was allowed under the authority of Lawlor vs. 
Loewe, 235 U.S. 522. This latter testimony was rocelved 
not as proof of the truth of the facts recited, but for 
the purpose of showing the state of mind of the dealer, 
This testimony, however, is competent to slow that dealers 
did not purchase a substantial amount of comnetitive non- 
sponsored TBA because of their feeling that they were required 
to purchase Goodyear or Firestone, 


22. In the course of its defense in this proceeding, 
The Atlantic Refining Company introduced the testimony of 
thirty-six Atlantic dealers and two ex-dealers. Substan- 
tially all of these witnesses testified to selling non- 
sponsored TBA in varying amounts without objection by 
Atlantic. Most of them testified to havine received the 
non-forcing letter issued by Atlantic similar to the letter 
of March 1, 1951, which this record shows was delivered 
to all its dealers and prospective dealers, 


23. The hearing examiner recognized that present 
dealers appearing to testify were under considerable 
pressure because they were naturally interested in not 
jeopardizing the renewal of their leases. The record 
as a whole shows that there were no exclusive dealers in 
the sense that they confined themselves entirely to sponsored 
TBA, as all dealers carried some non-sponsored TBA to 
satisfy domands of their customers either in varying 
amounts or on a pick-up basis. Many of the stations do 
not have the space or finances to stock a complete line of 
tires and batteries, but instead purchase non-sponsored as 
well as sponsored items on a pick-up basis to satisfy 
customer demand, There was also in some instances evidence 
of confusion as to the definition of accessories among 
the dealers, as some included as accessories items generally 
considered as repair parts,as distinguished from accessories, 
and some dealers testified to carrying non-sponsored 
items which were, in fact, not supplied by Firestone or 
Goodyear. Many of the dealers called maintained a high 
sales volume in gasoline gallonage and also oil, and 
Atlantic would not jeopardize this gallonage by pressure 
tactics sufficient to irritate or alienate such dealers, 
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2. It is clear from the record in this proceeding 
that the Atlantic dealers did not consider the non-forcing 
letter as piving to them free and unhampered authority 

and the blessing of Atlantic to handle whatever TBA they 
micht see fit. Both the dealers and the Atlantic salesmen 
accepivd this letter for what it said; namely, that the 
dealer at the time of the change-over and prospective 
dealéis thereafter had the right to select or reject the 

TBA sales program offered by Atlantic. The prospective 
dealer making application for an Atlantic station would 

not likely reject offhand the program submitted by Atlantic, 
and such rejection could very well affect his selection as 
an Atlantic dealer. After a dealer selected a TRA program, 
the Atlantic salesmen insisted, and saw to it, that the 
dealer hewed to the line, insofar as the more important items 
of TBA were concerned. The salesman would be expected 

to insist upon the purchase of sponsored TBA, as such 


purchases were reflected in the commission which the sales- 
man received. 


25. After giving consideration to the testimony of 
the various witnesses appearing in this proceeding, and 
giving consideration to their demeanor and credibility, 
it is the opinion of the hearing examiner that the record 
in this proceeding as a whole indicates that coercion and 
pressure were used on a substantial number of dealers to 

induce them to purchase sponsored TRA and to discontinue 

the purchase or display of non-sponsored items. 


































CONCLUSIONS 


1. The complaint does not charge, nor does the 
evidence introduced in this proceeding prove, the existence 
of a conspiracy between Goodyear and Atlantic to restrict 
and restrain competition in the sale and distribution of 
TBA products. 








2. There is no evidence that The Coodyear Tire *& 
Rubber Company, or The Goodyear Tire * Rubber Company, Inc., 
engaged in, or participated in, any of acts or practices 
desipned to force dealers and distributors of The Atlantic 
Refining Company to purchase Goodyear TBA products. 


3. Neither the sales commission contract between Atlantic 
and Goodyear nor the contracts between Atlantic and its 

dealers and distributors contain any clause or provision 
requiring such dealers or distributors to purchase only 
Goodyear TBA. 


4. In making a determination as to whether leases 
made by Atlantic with its dealers are used to suppress 
competition, the extent to which they are in conformity 
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with reasonable requirements in the field of commerce in 
which they are used will have a direct bearing on their 
legality. The housekeeping provisions of the leases are 
not unreasonable or oppressive, and the renewal and 
cancellation provisions of the leases are in conformity 


with those which ordinarily appear in many leases of 
property. 


5. The consideration for the payment of commission 
to Atlantic under the sales commission contract is based 
upon substantial services rendered by Atlantic in promoting 
the sale of Coodyear TRA to Atlantic dealers and distributa's, 


6. No inference or implication can be drawn from 
the contractual relationship between Atlantic and its 
dealers, that the degree of control by Atlantic over its 
dealers is sufficient to force its dealers to purchase 
only sponsored TBA. 


7. The evidence in this proceeding shows that leases 
have, on occasion, been cancelled because of TRA practices 
involving the purchase or display of non-sponsored TBA 
products, 


8. It is further concluded that for the purpose of 
inducing the purchase of sponsored TRA by Atlantic dealers, 
Atlantic representatives did, in fact, coerce, and attempt 
to coerce, and force Atlantic dealers to purchase substan- 
tial quantities of Goodyear and Firestone TRA, and 
Atlantic accepted the benefits of such acts and practices, 
These acts of coercion consisted of demands that dealers 
discontinue the purchasing and displaying of non-sponsored 
‘BA under threat of lease cancellation, non-renewal of 
lease or other corrective action. Such coercion need not 
be 100 percent effective in order to constitute an unfair 
method of competition or unfair act or practice in violation 
of the l’ederal Trade Commission Act. 


9. The charges of the complaint are sufficiently 
broad to sustain an order prohibiting overt acts of coercion 
even though it be found that the contracts entered into by 
the parties are not illegal. 


10. The Federal Trade Commission has jurisdiction 
of the subject matter of this proceeding and of the 
respondents named herein. 


11. The acts and practices of The Atlantic Refining 


Company, 9s herein found, which ‘nvolve coercion of its 
dealers are all to the prejudice of the public and have a 


- 15 - 











406 SMALL BUSINESS PROBLEMS IN PETROLEUM INDUSTRY 


tendency and capacity to restrict, restrain or lessen 
competition in the sale of TRA products and constitute 
unfair methods of competition and unfair acts and practices 
in commerce within the intent and meaning of Section 5 

of the Federal Trade Commission Act. 


ORDL’R 


IT IS ORDERED that respondent The Atlantic Refining 


Company, @ corporation, and its officers, agents, represen- 


tatives and employees, directly or through any corporate 


or other device, in connection with the promotion, offering 


for sale, sale and distribution of tires, inner tubes, 


batteries and other automotive parts, accessories and 


supplies (hereinafter referred to as"TBA products"), in 


commerce, as commerce is defined in the Federal Trade 


Commission Act,do forthwith cease and desist from, directly 


or indirectly: 


1. 


Inducing, or attempting to induce, the 
purchase of TBA products of a particular 
supplier by Atlantic dealers by threatening 
to cancel or to not renew lease of dealer 
or to take other retaliatory action if 

seid products are not purchased, 
Threatening the cancelletion or non-renewal 
of any contract or lease if the dealer 
purchases or continues to purchase TBA 
products not sponsored, recommended or 


approved by the respondent, or the sale 
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Se 


of which is not promoted by the respondent. 
Threatening the cancellation or non-renewal 
of any contract or lease if the dealer 
displays or continues to display TBA 
products not sponsored, recommended or 
approved by the respondent, or the sale 

of which is not promoted by the respondent. 
The performance of any acts of intimidation 
or coercion, either through statements, 

oral or written, made directly to dealers or 
by representatives of respondent, which 

are designed to, or have, the purpose or 
effect of intimidating or coercing respond- 
ent's dealers or other customers to 

purchase TBA products sold by any designated 
supplier sponsored, recommended or approved 
by respondent. 

Compelling, or attempting to compel, dealers 
by any means or method to sell and distribute 
only products supplied by a designated 
supplier sponsored, recommended or approved 
by respondent. 

Preventing, or attempting to prevent its 
dealers by means of threats, intimidation 

or coercion, from handling or displaying 


TBA or other similar products which the 


« TF a 
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respondent does not sponsor, recommend or 


approve, or the sale of which is not promoted 


by the respondent. 
IT IS FURTHER ORDERED that the complaint be, and it 
is hereby, dismissed as to respondents The Goodyear Tire & 


Rubber Company and The Goodyear Tire & Rubber Company, Inc. 


ag) \X dh- 


de J. en 
Hearing Examiner. 


October 23, 1959. 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 





In the Matter of 


THE FIRESTONE TIRE & RUBBER 
COMPANY, and 

SHELL OIL COMPANY, 
corporations. 


DOCKET NO. 6487 





INITIAL DECISION 


By Earl J. Kolb, Hearing Examiner. 


Andrew C. Goodhope; Frederick T. Suss; 
and John Perechinsky, for the Commission, 


Louis A. Gravelle and Thomas S,. Markey, 
Washington, D. C., and 

Joseph Thomas, Akron, Ohio, for respondent 
The Firestone Tire & Rubber Company, 
and 

William Simon, Washington, D. C., and 

George S. Wolbert, Jr., New York, New York, 
for respondent Shell Oil Company. 


This proceeding is based upon a complaint brought 
under: Section 5 of the Federal Trade Commission Act, 
charging as unlawful certain contracts entered into 
between respondents, The Firestone Tire & Rubber Company 
and Shell Oil Company, whereby The Firestone Tire & 
Rubber Company agreed to pay the Shell Oil Company a 
sales commission on all tires, batteries and accessories 
sold by said The Firestone Tire & Rubber Company to. 
service stations and other outlets of Shell Oil Company. 
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The complaint further charged that the respondent, The 
Firestone Tire & Rubber Company, had entered into similar 
contracts with certain oil companies other than Shell 

Oil Company, and that Shell Oil Company had entered into 

a similar contract with The Goodyear Tire & Rubber Company. 


This proceeding is now before the hearing examiner 
for final consideration upon the complaint; answers thereto; 
testimony and other evidence; proposed findings of fact, 
conclusions of law and briefs in support thereof filed 
by all parties; and reply filed by counsel supporting 
the complaint. The hearing examiner has given consideration 
to the proposed findings of fact and conclusions submitted 
by the parties, and their briefs in support thereof, and 
all findings of fact and conclusions of law proposed by 
the parties respectively, not hereinafter specifically 
found or concluded, are herewith rejected, and the hearing 
examiner having considered the record herein and being 
now duly advised in the premises makes the following 


findings as to the facts, conclusions drawn therefrom, 
and order: 


1. Respondent, The Firestone Tire & Rubber Company 
(hereinafter sometimes referred to as "Firestone"), is 
a corporation organized, existing and doing business under 
the laws of the State of Ohio with its principal office 
and place of business located at 1200 Firestone Parkway, 
Akron, Ohio. Said respondent, among other things, is 
engaged in the sale and distribution in interstate 
commerce of tires, batteries, accessories and supplies 
(hereinafter referred to as “TBA"), 


2. Respondent, Shell Oil Company (hereinafter 
sometimes referred to as "Shell"), is a corporation 
organized, existing and doing business under the laws 
of the State of Delaware with its principal office and 
place of business located at 50 West 50th Street, 

New York, New York. Said respondent is engaged in the 
production and in the sale and distribution in interstate 
commerce of petroleum products, including gasoline and 


lubricants sold to petroleum wholesalers and service 
stations. 


3. Respondent Shell sells its petroleum products 
directly and through jobbers to approximately 20,000 
service stations. These service stations, which 
purchase Shell products for resale at retail to the 
consuming public, are classified as "C" stations, "L" 
stations, "DL" stations, and "OD" stations. A "C* 
station {s one that is owned by Shell, where the operator 


ie 











SMALL BUSINESS PROBLEMS IN PETROLEUM INDUSTRY 41] 


is a commission manager who receives gasoline from Shell 
on consignment and is paid a commission by Shell at an 
agreed rate on every gallon of gasoline sold. All sales 
by the commission manager, other than gasoline, and 
specifically including tires, batteries and accessories, 
are wholly for his own account. An "L" station is one 
which is operated by a lessee dealer who leases the 
service station from Shell, generally for a one year term, 
A "DL" station is one where the dealer owns his own 
service station and has leased the station to Shell for 

a period of years, Shell then leases the station back 

to the dealer for the same period of time and at the same 
rental. The purpose of the "DL" agreement is to permit 
the dealer to finance the purchase or construction of his 
own service station by using the lease to Shell as 
collateral for a construction or purchase loan. The "OD" 
station is a designation for "other dealers" and includes 
dealers who either own their own stations or lease from 
third parties, having no financial dealings with Shell 
other than payment for the petroleum they buy and having 
no contract with Shell other than an agreement for the 
purchase of petroleum products. Dealers in this category 
also include some restaurants, garages, and parking lots 
with gasoline pumps. Relatively few of these are modern 
service stations. 


4h. As of July 1956, Shell distributed petroleum 
through 847 jobbers. The jobber performs the complete 
service of distribution in his area, selling to dealers 
with whom the Shell Oil Company has no direct relationship. 
The jobber either owns one or more bulk plants or leases 
them from Shell. In the year 1955, Shell's direct 
accounts purchased 1,890,491,000 gallons of gasoline, 
and Shell's jobbers purchased 1,390,344,000. Shell is 
reputed to be the second largest supplier of jobbers in 
the United States. 


5. The usual-form of lease entered into by 
respondent Shell and its lessee dealers was for a term 
of one year, and thereafter from year to year, subject 
to termination by either party at the end of the first 
or any subsequent year on thirty days prior written notice. 
Earlier leases carried provisions of ten days' written 
notice. Rental provided by the lease was usually a 
flat rental, plus a cents-per-gallon charge, dependent 
upon location of the station, financial condition of the 
lessee, and potential income. Such lease contained 
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so-called housekeeping provisions relating to the use, 
maintenance, and general appearance of the station, and 
breach of any of the terms, conditions or any of the 
covenants of the lease by the lessee constituted grounds 
for immediate termination by Shell on fifteen days' notice 
to the lessee. In the case of death or abandonment of 

the premises, or closing of the service station for more 
than 72 hours, the lease is subject to immediate 
termination with right to repossess premises. 


6. In addition to the lease, Shell entered into 
an agreement of sale with its dealers. These agreements 
provided for the purchase of an annual minimum and 
maximum quantity of Shell gasoline, oils and greases at 
the current posted price at the time delivery was made. 
These agreements were usually for a period of one year 
and from year to year thereafter, subject to cancellation 
at the end of any year thereof by giving thirty days' 
written notice. 


7. Tires, batteries and accessories have become 
a necessary and integral part of the business operation 
of the Shell dealer. He cannot profitably and successfully 
operate his business without the added revenue from TBA, 
which also enables the dealer to give complete service 
to his customers. The service station is important to 
TBA manufacturers as an outlet for distribution to 
customers. It is to the interest of the Shell Oil Company 
to have its dealers engaged in the sale of TBA as this 
builds a stronger dealer organization and increases the 
sale of gasoline. 


8. The sales commission arrangement between 
Firestone and Shell commenced on a limited basis in 
1940, and had its real beginnings in 1942 and 1943. 
Prior to 1943, the sales commission in dollars averaged 
approximately only $1,600 a year. While the Sales 
Commission Plan was operative between Firestone and 
Shell, it was not until October 23, 1951, that it was 
formulated by letter contract. This agreement provided 
that in consideration for the assistance to be given 
to Firestone by the Shell sales organization in promoting 
the sale of Firestone TBA to Shell outlets, Firestone 
would pay a sales commission on net sales by Firestone 
of its TBA to Shell outlets accepted as customers by 
Firestone. This agreement provided, among other things, 
for the payment of a commission of 10 percent on sales 
to Shell dealers, and 7-1/2 percent on sales to 
commercial distributors and jobbers who sell Shell's 
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brands of gasoline. The Shell company also entered into a 
similar sales commission agreement with The Goodyear 
Tire & Rubber Company, Inc. . 


9. As early as December 22, 1948, Shell sent 
out letters to its existing dealers, and also prepared 
a letter to be delivered to new dealers as they were 
selected. These letters informed dealers that there 
was nothing in their contracts with the Shell Oil Company 
obligating them to buy their requirements of TBA items 
from or through the Shell company. From year to year 
thereafter, a similar letter was addressed to new and 
present dealers. 


10. The services performed by Shell in promoting 
the sale of Firestone and Goodyear TBA to resellers of 
Shell gasoline pursuant to the sales commission contracts 
were as follows: 


(a) Recommending that dealer carry TBA in 
order to obtain increased station revenue as well as 
petroleum sales and to furnish better service to their 
customers, and in so doing, recommending Firestone and 
Goodyear TBA. 


(bo) Notifying Firestone and Goodyear in 
advance of the opening of stations, thereby giving them 
an opportunity to contact the new or prospective dealer 
relative to his initial stock of TBA. 


(c) Shell held sales meetings at which its 
dealers were invited and also provided training courses 
for its dealers, both of which included suggestions for 
displaying their TBA, and in some instances with the 
active participation of either Goodyear or Firestone. 


(d) Shell sales personnel assisted in 
adjusting complaints of Shell dealers against Firestone 
and Goodyear and endeavored to remedy any dissatisfaction 
dealers might have with the service which these tire 
suppliers furnished to the dealer, and otherwise avoided 
customer dissatisfaction which, if not alleviated, could 
result in loss of that customer's business. 


(e) Shell assisted in TBA advertising and 
participated in promotional activities on behalf of 
sponsored TBA and provided merchandising assistance to 
service station dealers and oil jobbers to help the oil 
dealers and jobbers to sell more TBA. 


-5- 
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(f) Shell dealers were authorized to sell 
TBA to motorists on Shell credit cards on regular or 
six-months' extended credit without any carrying charge 
to the dealer on the motorist. The credit card and 


deferred payment facilities were valuable in promoting 
the sale of TBA. 


(g) Shell representatives at times conducted 
joint solicitation of dealers with Firestone or Goodyear 
personnel for the purpose of introducing the TBA salesman 
at inception of the account; to adjust complaints of 
dealers and to see that their legitimate claims are met; 
and to fully inform the dealer, and the Shell salesman 
as well, when a new product is being placed on the 
market. 


11. Both Firestone and Goodyear have sold 
substantial quantities of their TBA products to Shell 
outlets. The sales of Firestone to Shell outlets and 
the commissions paid thereon to Shell were as follows: 


Years Total Sales Total Commissions 
1957 $21,002,825 Not available 
1956 19,788,937 e 4 
1955 17,519,433 $ 1,646,621 
1954 15,352,956 1,449,966 
1953 14,373,854 1,347,147 
1952 13,553,957 1,271,170 
1951 11,230,684 1,049,472 
1950 12,064,813 1,144,072 
1949 8,236, 544 776, 369 
1948 9,242,203 855,792 
1947 8,668 ,663 791,807 
1946 8,526,205 807,7 
1945 4,101,159 386, 233 
1944 2,412,267 231,011 
1943 685,336 57,681 
1942 47,697 3,180 
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The sales of Goodyear to Shell outlets and the commissions 
paid thereon to Shell were as follows: 





Years Total Sales Total Commissions 
1946 $ 5,771,000 $ 489,701 
1947 5,646,000 550,405 
1948 7,000, 000 619,249 
1949 8,592,000 780,831 
1950 13,305,000 1,182,120 
1951 11,865,000 1,138,076 
1952 16,606,000 1,422,122 
1953 17,984,000 1,603,786 
1954 18,455,000 1,628,175 
1955 21,299,000 1,856,072 
1956 22,822,000 Not available 
1957 25,838,000 Not available 


12. It is contended by counsel supporting the 
complaint that by reason of the control maintained by 
Shell over its dealers, resulting from the contractual 
arrangements, that Shell dealers constitute a captive 
market for the sale of TBA by Firestone and Goodyear, 
and that competitors of Firestone and Goodyear are 
prevented from selling their TBA products to a substantial 
number of Shell distributors and service stations so as 
to constitute unfair methods of competition and unfair 
acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


13. Eleven former Shell dealers were called as 
witnesses in support of the charges of the complaint. 
Their testimony relative to coercion is summarized as 
follows: 


(a) William E. Edwards, who was originally 
a sales representative for Shell, testified to efforts 
to induce certain Shell dealers to purchase Goodyear 
TBA, including threats of cancellation, while so employed. 
He later became a Shell dealer and handled Goodyear TBA. 
He did attempt to carry some U. S. retread tires, but 
Shell salesman objected and threatened cancellation of 
his lease if he did not do as he was told. On cross- 
examination an attempt was made to discredit this 
witness because of an alleged work ticket, which he 
claimed to have signed at the request of the customer 
but which the customer refused to pay. After a 
considerable amount of questioning, it developed that 
this tic!.et was for $5.30. 


52112 O—60—pt. 1 28 
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(ob) Robert Mattson, former Shell lessee dealer 
from 1935 to 1955, testified that at the time he discussed 
taking over the station he was informed that he could 
handle either Firestone or Goodyear, but that Shell would 
prefer that he handle Firestone. Put in Goodyear as he 
was more familiar with this line. The Shell representative 
objected to his buying Goodyear tires from a non-authorized 
supply point. When he left the Shell station he opened 
up a Goodyear s ore. After this, he called upon a Shell 
dealer, Switzer, and was present at a conversation held 
between this dealer and Shell representative, Thalman, 
in which the dealer informed the Shell representative that 
he proposed to buy his TBA from the witness and was told 
by Thalman that if he did not purchase from an authorized 
supply point he would be put out of the station. 


(c) Victor C. Borowsky, who was a Shell 
commission dealer from August 1955 to July 1956, bought 
some non-sponsored antifreeze and was told to take it 
out of his window and put it in the back room. He was 
also told by Shell salesman that he should get rid of 
non-sponsored fan belts which he then placed in the back 
room. This witness testified that with the exception of 
a few chemicals and additives, he purchased all of his 
TBA from Firestone, as he felt doing otherwise would 
antagonize Shell. He gave up station because he could 
not keep open 24 hours a day. 


(d) John N. Chycinski, who was a Shell 
station operator from 1950 to 1955, testified that when 
he took over the station he was told that he could display 
either Firestone or Goodyear. Later he handled some 
non-sponsored items, including wax, and was told by Shell 
salesman that he recommended that it be taken off his 
shelf, which he did. Shell salesman also objected to his 
carrying certain non-sponsored tires and threatened him 
with lease cancellation if he continued these purchases. 
Later the Shell salesman backed down and he continued 
purchasing non-sponsored tires. 


fe) Warren L. Henderson, Shell lessee from 
1953 to 1956, testified that he was given a preference 
of either Goodyear or Firestone, and as he preferred 
Goodyear, selected this line. Left the station of his 
own accord. 


(f) James H. Bradley, Shell station operator 
from 1954 to 1957, testified that when he discussed 
taking over the station he was told that he had a choice 
of Firestone or Goodyear TBA. He selected Firestone. 

In about a year, changed over to Goodyear because of 
competition with Firestone dealers. Shell representative 
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informed him that it was not the policy to handle 


competitive tires. His departure from the station had 
nothing to do with TBA. 


(g) Otis T. Dennard was a Shell dealer for 
six years, beginning in 1942. He testified that nothing 
was said about the brand of TBA to be carried at the time 
he took over the station. He handled what he wanted to 
buy. In 1948, he began to have difficulty in regard to 
TBA. Every time a salesman called, non-sponsored TBA 
was discussed. Witness refused to wear a Shell uniform; 
handle Firestone products 100 percent; or fire two 
employees. He received notice of termination of his 
lease. Controversy with Shell also included payment 
of higher rent, 


(h) George Martin Eberenz was a Shell lessee 
from 1945 to 1957. When he took over the station, he was 
told he had a choice between Firestone and Goodyear. 
Chose Firestone. Carried some competitive items, 
principally Southern batteries, Prestone antifreeze, 
Simonize wax and some small shelf stock. Had several 
conferences with Shell salesman objecting to his 
Firestone purchases being too low. In 1954, Shell 
salesman asked him to remove Southern batteries from 
display shelf as a favor to him, as he did not know what 
a salesman had to take when this was reported. Asa 
result, removed the batteries to a rear room. Retired 
of his own volition. 


(i) Fred C. Koenig was a Shell lessee from 
August 1956 to March 1957. Prior to taking over the 
station he was told that Shell handled Goodyear or 
Firestone. He told the Shell representatives that he 
would like to sell whatever his customers wanted, but 
they told him it wouldn't be a good idea, that he had 
better stick to Goodyear. Later, the Shell salesman 
called upon him and told him that since he had not gone 
along with stocking Goodyear products and was selling 
various other products, which was not to their liking, 
it might go rough with him. Every time the Shell 
salesmen called they suggested that he stock Goodyear 
products. Received 24-hour notice to vacate around 
March 11. No indication of lease cancellation was given, 
although prior to termination there were repeated 
complaints of loss of gallonage. Witness was told Shell 
would either cancel or he could sign a resignation, and 
he signed a resignation. 
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j) James W. Haney was a Shell employee 
from 1933 to 1944, when he became a Shell service lessee. 
He was told he would be expected to handle Goodyear 
products, which he did, but several months later, at 
the request of the Shell salesman, he changed to Firestone 
because of competition with station close by. Thereafter, 
he stocked Firestone. Haney put in some U. S. Royal, 
white-wall tires because he could not get them from 
Firestone, and was told by the Shell salesman that 
it was not the company's policy to handle these tires. 
He also made a purchase of Exide batteries and was 
asked by the Shell salesman why he was handling Exide 
instead of Firestone. A short time later, the Shell 
salesman called on him and mentioned that he was on his 
way out to see another dealer to tell him that unless he 
takes Exide batteries out of his stock that the station 
would be taken away from him. Witness inferred from 
what the salesman, Johnson, said that he did not want him 
to handle Exide batteries, so he discontinued them. 
In 1950, Shell representative requested that he change 
back from Goodyear to Firestone, but he refused. After 
that, relations were somewhat strained, and in September 
1954 he received a letter advising that when his lease 
expired it would not be renewed. On cross-examination 
it was brought out that his gallonage had decreased from 
21,500 gallons to 17,000 gallons and that there were 
complaints about his keeping school buses parked on the 
property. 


(k) James Hooper was a Shell lessee for a 
year and nine months, beginning May 27, 1952. When he 
took over the station it was explained that Shell had 
outlets for TBA through Firestone and Goodyear. Shortly 
after taking over the station began purchasing Schenuitt 
tires, Bower batteries and some competitive accessories. 
Shell salesman told him that he was not cooperating. 
Never threatened to cancel his lease, but mentioned to 
him that his lease was only good for a year. Shell 
refused to renew the lease at the end of the year, but 
he continued to operate the station until a new dealer 
was found. On cross-examination it was developed that 
gallonage went down from 10,500 gallons by a previous 
dealer to 6,000 or7,000 gallons a month. 


14. Certain representatives of suppliers of TBA, 
who were selling in competition with respondent Firestone, 
were called as witnesses in this proceeding. These 
parties testified generally that they had difficulty in 
selling TBA to Shell stations, and testified specifically 
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as to reasons given by certain Shell dealers for not 
buying or selling their TBA products. This testimony 

as to reasons given by Shell dealers for not purchasing 
competitive TBA was allowed under the authority of 

Lawlor vs. Loewe, 235 U.S. 522. This latter testimony 
was received not as proof of the truth of the facts 
recited, but for the purpose of showing the state of mind 
of the dealer. This testimony, however, is competent to 
show that dealers did not purchase a substantial amount 
of competitive non-sponsored TBA because of their feeling 


ee they were required to purchase Firestone or Goodyear 


15. In the course of the defense to this proceeding, 
the Shell company introduced the testimony of approximately 
123 Shell dealers and ex-dealers in approximately twenty- 
five States of the United States and in the District of 
Columbia. Substantially all of these witnesses testified 
to displaying and selling non-sponsored TBA without 
objection or complaint by Shell. 


16. The hearing examiner recognizes that present 
dealers appearing to testify were under considerable 
pressure because they were naturally interested in not 
jeopardizing the renewal of their leases. The record as 
a whole shows that there were no exclusive dealers in the 
sense that they confined themselves entirely to sponsored 
TBA, as all dealers carry some non-sponsored TBA to 
satisfy demands of their customers either in varying 
amounts or on a pick-up basis. Many of the stations do 
not have the space or finances to stock a complete line 
of tires and batteries, but instead purchase non-sponsored 
items as well as sponsored items on a pick-up basis to 
satisfy customer demand. Many of the dealers called 
maintained a high sales volume in gasoline gallonage and 
also oil, and it naturally follows that Shell would not 
jeopardize this gallonage by pressure tactics sufficient 
to irritate or alienate such dealers. 


17. Many of the dealer witnesses called by Shell 
testified that they were familiar with, and knew, the 
Shell policy with reference to the sale of TBA and 
considered themselves independent businessmen, free to 
purchase TBA as they might see fit. Many testified that 
when they were interviewed as prospective dealers they 
were told that they could purchase TBA wherever they 
might wish. The ex-dealers, called in support of the 
charges in the complaint, testified that when they were 
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interviewed as prospective dealers they were told that 

they could purchase either Goodyear or Firestone with 

no indication that they might purchase from other suppliers, 
It would be unusual to expect that Shell salesmen would 
vigorously insist to a dealer that he had a right to 

buy wherever he might wish and thereby deprive Shell of 

the commission it would otherwise receive from the sale 

of sponsored TBA. 


18. After giving consideration to the testimony 
of the various witnesses appearing in this proceeding 
and giving consideration to their demeanor and credibility, 
it is the opinion of the hearing examiner that the record 
in this proceeding, as a whole, indicates that coercion 
and pressure were, in fact, brought on a substantial 
number of dealers to induce them to purchase sponsored 
TBA and to discontinue the purchase or display of 
non=-sponsored items. 


CONCLUSIONS 


1. The complaint does not charge, nor does the 
evidence introduced in this proceeding prove, the existence 
of a conspiracy between Firestone and Shell to restrict 
and restrain competition in the sale and distribution of 
TBA products. 


2. There is no evidence that The Firestone Tire & 
Rubber Company engaged in, or participated in, any acts 
or practices designed to force dealers and distributors 
of Shell Oil Company to purchase Firestone TBA products. 


3. Neither the sales commission contract between 
Shell and Firestone, nor the contracts between Shell 
and its dealers and distributors, contain any clause 
or provision requiring such dealers or distributors to 
purchase only Firestone or Goodyear TBA. 


4. In making a determination as to whether the 
leases made by Shell with its dealers are used to suppress 
competition, the extent to which they are in conformity 
with reasonable requirements in the field of commerce 
in which they are used will have a direct bearing on the 
legality. The housekeeping provisions of the leases are 
not unreasonable or oppressive. The renewal and 
cancellation provisions of the lease are in conformity 
with those which ordinarily appear in many leases of 
property. 
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5. The consideration for the payment of a 
commission to Shell under the sales commission contract 
is based upon substantial services rendered by Shell in 
promoting the sale of Firestone TBA to Shell dealers and 
distributors. 


6. No inference or implication can be drawn simply 
from the contractual relationship between Shell and its 
dealers that the degree of control by Shell over its 
dealers is sufficient to force dealers to purchase only 
sponsored TBA. 


7. It is further concluded that for the purpose 
of inducing the purchase of sponsored TBA by Shell 
dealers, Shell representatives have, in fact, attempted 
to, and did, coerce and force Shell dealers to purchase 
substantial quantities of Goodyear and Firestone TBA, 
and the respondent, Shell Oil Company, accepted the 
benefits of such acts and practices. These acts of 
coercion consisted of demands that dealers discontinue 
the purchase or display of non-sponsored TBA under threat 
of lease cancellation or other corrective action. Such 
coercion need not be 100 percent effective in order to 
constitute an unfair method of competition or an unfair 
act or practice in violation of the Federal Trade Commission 
Act. 


8. The charges of the complaint are sufficiently 
broad to sustain an order prohibiting overt acts of 
coercion even though it be found that the contracts 
entered into between the parties are not illegal. 


9. The Federal Trade Commission has jurisdiction 
of the subject matter of this proceeding and of the 
respondents named herein. 


10. The acts and practices of Shell Oil Company, 
as herein found, which involve coercion of its dealers, 
are all to the prejudice of the public and have a 
tendency and capacity to restrict, restrain or lessen 
competition in the sale of TBA products and constitute 
unfair methods of competitionand unfair acts and practices 
in commerce within the intent and meaning of Section 5 
of the Federal Trade Commission Act. 


ORDER 


IT IS ORDERED that respondent Shell Oil Company, 


a corporation, and its officers, agents, representatives 
-13< 
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and employees, directly or through any corporate or 
other device, in connection with the promotion, offering 
for sale, sale and distribution of tires, inner tubes, 
batteries and other automotive parts, accessories and 
supplies (hereinafter referred to as "TBA products") 

in commerce, as commerce is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from, 
directly or indirectly: 

1. Inducing, or attempting to induce, the 
purchase of TBA products of a particular 
supplier, by Shell dealers, by threatening 
to cancel or to not renew lease of dealer 
or to take other retaliatory action if said 
products are not purchased. 

2. Threatening the cancellation or non-renewal 
of any contract or lease if the dealer 
purchases or continues to purchase TBA 
products not sponsored, recommended or 
approved by the respondent, or the sale of 
which is not promoted by the respondent. 

3. Threatening the cancellation or non-renewal 
of any contract or lease if the dealer 
displays or continues to display TBA products 
not sponsored, recommended or approved by 
the respondent, or the sale of which is not 


promoted by the respondent. 


hin 
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Le 


be 


6. 


The performance of any acts of intimidation 

or coercion, either through statements, oral 
or written, made directly to dealers or by 
representatives of respondent, which are 
designed to, or have, the purpose or effect 

of intimidating or coercing respondent's 
dealers or other customers to purchase TBA 
products sold by any designated supplier 
sponsored, recommended or approved by 
respondent. 

Compelling, or attempting to compel, dealers 
by any means or method to sell and distribute 
only nroducts supplied by a designated 
supplier sponsored, recommended or approved 

by respondent. 

Preventing, or attempting to prevent its dealers 
by means of threats, intimidation or coercion, 
from handling or displaying TBA or other 
similar products which the respondent does not 
sponsor, recommend or approve, or the sale 


of which is not promoted by the respondent. 


IT IS FURTHER ORDERED that the complaint be, and 


Tire & Rubber Company. 





it is hereby, dismissed as to respondent The Firestone 





Lee 


October 23, 1959. a 


Hearing $izincr. 
ihe 
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AppenpDiIx B 


In the Territory of Bulk Plant Form 1601-B 25M 7-67 


, Atlan Janta, Georgia 





STATION LEASE 
THIS INDENTURE OF LEASE, made and entered into in duplicate this................... 28th -veeday of 
AIM sey As D. 1999.., by and between SINCLAIR REFINING COMPANY, a Maine corporation, 
authorized to transact business in the State of , having an office at... ‘ 
55 Marietta Street. N,. W..Atlanta..Ga, , party of the first part (hereinafter referred to as “Lessor”), 
and..F ee. TRoMpeON..... 


of... 2193, Lee Streets BaW,. At Aarateg.. Cede ccccccccccccscsvesssusesesesvesenenene of i iensesess of the second 


es (hereinafter referred to as “Lessee,” whether one or more, and when referred to by pronoun the masculine gender will 
used) ; 


WITNESSETH: 


1. WHEREAS, Lessor, in order to promote the sale of products manufactured and marketed by it, establishes uniform 
and attractive service stations combining characteristic exterior design, distinctive color scheme and unique advertising so as 
to be easily recognized by the motoring public as service stations where such products may be purchased; and 


2. WHEREAS, said service stations are specifically constructed, equipped and advantageously located for the retail sale 
of gasoline, other petroleum products, tires, batteries, automobile accessories and merchandise customarily sold to motorists, 
and contain sanitary rest rooms for the use and convenience of the motoring public; and 


8. WHEREAS, for the purposes aforesaid and upon the terms and conditions hereinafter set forth, Lessee desires to lease 
from Lessor the service station hereinafter described; 


4. NOW, THEREFORE, in consideration of the ~ ises, the rents herein reserved, and the covenants, conditions and 
agreements herein set forth, on the part of Lessee to paid, maintained, kept and performed, Lessor does hereby demise 
and lease unto Lessee the following described premises, including other structures and facilities, if any, used for and consti- 


tuting an oil and gasoline service station (hereinafter referred to collectively as “station”), located at 1193 lee Street 
SM, usu ahd situate in the City of ARLAREA... sssssssssesssmeseereeey COUNKY Of......2.den HMA... 
State of. Georgia , to wit: 


A piece, parcel or tract of land lying and being in the City of Atlanta, County of 
Palwa, State of Geargia, particularly described as beginning at the Southwest inter- 
section of Les and Arlington Street, running in a southwesterly direction along the 
west side of Lee Street a distame of 138.5 feet to the northwest intersection of 

lee Street ad Avon Street, thense in a westerly direction along the north side of 
Avon a distance of 36 feet, thence in a northerly direction a distance of 70 fe t to a 
point which point is 60 feet (measured perpendicularly fromlee Street) thence in a 
northeasterly direction 102 feet to a point on the south side of Arlington Avenue, 

& feet from the point of beginning, thence along the south side of Arlington Street 
@ distance of 61 feet to the peint of beginning. 


together with the buildings, structures, improvements, pumps, fost, appliances, ean, tools, and other personal property 
located thereon, as set forth in an inventory taken and signed by the parties hereto, marked “Exhibit A” and attached to 
and made a part of this lease to the same effect as though orton out in full herein, including any additions thereto or sub- 
stitutions thereof which may be made by Lessor from time to time; receipt of any substituted or added equipment shall be 
evidenced by Lessor’s Receipt Form 995 “Equipment and Materials Receipt,” and said receipt when signed by Lessee shall 
become a part of this lease with the same force and effect as though ied herein; provided, however, that any equip- 
ment heretofore or hereafter delivered by Lessor to Lessee, whether or not evidenced by said receipt, shall be subject to 
the terms and conditions of this lease. It is understood and agreed that Lessee’s act of accepting such equipment and | 
said receipt shall be construed to be an acknowledgment by Lessee that the equipment described in said receipt was in good an 
serviceable condition at the time of its delivery to Losses. 

5. TO HAVE AND TO HOLD the above demised and leased station, and al! rights, privileges, and appurtenances 
thereunto belonging, unto Lessee for and during the following term: 


ONE (1) YEAR beginning on the 22t__day of___Cctover , 19 S: , and thereafter for 
successive terms of one year each, provided, however, that either party may terminate this lease at the end of 


the first one-year term or any successive yearly term, on Thirty (30) Days’ written notice given prior to the 
end of any such term. 


If Lessor holds the station by virtue of an underlying lease, it is that under no circumstances shall this instrument be 
deemed a transfer to Lessee of the entire unexpired term of such underlying lease so as to constitute an assignment thereof, and 
accordingly, in such event, a portion of the term of such underlying lease is hereby reserved to Lessor and the above stated 
term of this lease is hereby qualified to the extent that the term hereof shall in no event extend beyond the day preceding the 
last day of the term of such underlying lease or of any extension or renewal thereof, if same shall be extended or renewed ZZ 
Lessor; provided, however, that Lessor shall not be obligated to extend or renew such underlying lease or the term thereo 
pursuant to any ht contained therein or otherwise, in order that this lease may continue in effect. No previous notice or 
refund of rentals shall be required in the event of termination or cancellation of this lease for breach or default as herein- 
after provided. 
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6. Lessee shall yield and pay to Lessor as rental for said station for and during said term the following sums: 


A sum to be computed BE Te ON retest Ee -¢) cent(s) per gallon of all gasoline de 





ROSA. IOS IT 


ORM, | THEe 5) Te oF BN CF erS aD) » L. “er xttt, payablo i: wivuce on the first 
bupaneee sg” 3 °re «8 ortul sak) Se payu le m @ culeniar ~*1): cosis end If 
esoee ¢ al! ocaie rectal og eck: 69 @ oceewts (G9 @ on cw. in tie Urct en! last ‘% 


veymomte is ue trao tds Lease wcos uot [e¢ia on the fires: day a any anthe 


S.A, 


(GDL 2ST IO COONS OCTNGES. SOON CO OOTRGt 26DGr. 20° 2COCNGr 


All rentals shall be payable in lawful money of the United States at the office of Lessor hereir 


1above stated, or at 
other place as Lessor may « gnate from time to time 











7. If the amount of rental payable hereunder is dependent upon or is to b2 computed on the volun f business condu 
ted at said s on, Lessee covenants and ezgrees to promote diligently the sale of gasoline, other petroleum produc tire 


batteries, accessories and merchandise, and to keep the station open for business and proper! 
hours per day and days per month when competing service stations in the same general c 
for business 

8. Lessee agrees that he will assert and maintain his right of entry and possession hereunder as against thire 
excuses Lessor from all duty and liability with respect thereto. Lessee covenants and agrees to use and occupy the station ir 
a careful, safe and proper manner; not to permit or suffer any waste thereon or thereof or any nuisance thereor r there 
about; and Lessee futher agrees that without Lessor’s prior written consent no part of said station shall be used for the 
major repair, maintenance or painting of automobiles, the overhauling of motors, body or fender repairing or refinishing 
brake relining, tire recapping or welding, or for any activity which cannot be conducted safely in the presence of petrokeum 
vapors or volatile petroleum products. 

9. Less 





inated during at le 
as said ion are open 








ee covenants and agrees at his own cost to keep the driveways, approaches and sidewalks adjacent to the stati 
free from snow and ice; to maintain in good condition and repair the station, driveways, approaches and sidewalks adjacent 
thereto, rest rooms, structures, equipment, appliances, plumbing and other facilities, as well as any personal property. hereby 
leased to Lessee; and not to encumber or remove the same, or do or suffer to be done anything whereby the same or any part 
thereof may be seized, taken on execution, attached, destroyed or injured, or by which the ht of Lessor therein or the title 
thereto may in any way be altered, impaired or prejudiced; it being expressly agreed that Lessee acquires hereunder no in 
terest in any buildings, structures, equipment, appliances or other property now on said station or which may hereafter be 
placed thereon by Lessor, except the right to use same as in this lease provided. Lessee further agrees that without Lessor’s 
prior consent, no sign, fixture or device shal! be affixed permanently or in such manner as to cause damage to the station. Lessee 
agrees not to use said station, or any part there whether or not adapted therefor, as living quarters or for dwelling purposes 
inless Lessor shall consent thereto by a separate written instrument set forth the terms for such use. 

10. The health, safety and expectation of the motoring public demand that the rest rooms and toilets at the station shall be 
kept at all times in a clean, neat and sanitary condition, and Lessee covenants and agrees that the minimum standard there- 
for shall be such as shall comply with all applicable public health ordinances, laws, rules and regulations governing such 
facilities; and if there be no such public ordinances, then nevertheless the rest rooms and toilets shall at all times be kept in 
such clean and sanitary condition that the same shall be safe for use from a public hygiene standpoint as determined from time 
to time or at any time by an inspection thereof conducted by any appropriate public health board, officer, inspector, doctor of 
medicine, registered nurse or other hygienic expert. 











11. Lessee shall be liable for and agrees to pay when due all license, permit, and inspection fees and occupation and 
license taxes assessed or charged on or against the station or Lessee’s use or occupancy thereof; also all compensation, fees, 
rents, and charges assessed and imposed by municipalities for the installation, use or maintenance of approaches or driveways 
serving the station, and all water, sewage and waste disposal, rubbish and I 





garbage disposal, gas, telephone, and electric light 
and power charges assessed or charged on or against the station or Lessee’s use or occupancy thereof, including all taxes levied 


and assessed on Lessee’s property located thereon during the term hereof. 

2. Lessee shall comply with and obey all laws, ordinances, rules, regulations, orders, directives and requirements, whether 
regarded as valid or invalid, of the Federal, State, City, Village, or other governmental s jivision in which said statior 
located and of any and al! of their agencies, bureaus and departments, to the extent that the same affect Lessee’s use, occupancy 
or operation of the station 

















3. Lessee, for himsel rs, executors, administrators, successors and ass s, reby releases, relinquishes and dis 
charges, and agrees t r protect and save harmless, Lessor, its successors z assigns, of and from any and al 
claims, demands and liabil for any injury to, including death of, persons (whether they be third persons, Lessee, or em 
ployees of either of the parties hereto) and any loss of or damage to property (whether the same be that of eit! of the parties 
hereto or of third pesons) caused by, growing out of, or happeni onnection with, Lessee’s use and occupancy of the 






or any equipment or appliances located or to be located thereon, or by reason of ike or different casualty. Ir 
like manner and to the same extent set forth in the preceding sentence Lessee agrees to exonerate and ve harmless Less 
even though the claim, loss or casualt attributable to the negligence of Lessor 

14. Lessee, for hir 














self, his heirs, executors, administrat successors and s, hereby ases, relinquishes and d 
harges, and agrees to indemnify, protect and save harmless, Lessor, its successo and assigns f and fr any and 
claims, demands and liability for any inury to, including death of, persons (whether th be th persons, Lessee, or em 
ployees of either of the parties hereto) and any loss of or damage to property (whether the be th f either of the 









parties hereto or of third persons) by reason of any leakage, fire or explosion of or ym any leased equipment or any part 
thereof, or of any gasoline, oils, or other petroleum products in or about or contained in the same, or by reason of an 
defects in the construction or installation of such equipment, or by reason of the use or operation of such equipment, or by 
reason of the placing, erection, falling, or dislocation of such equipment or any part thereof, or by reason of any like or 
different casualty. In like manner and to the same extent set forth in the preceding sentence Lessee agrees to exonerat 
and save harmless Lessor even though the claim, loss or casualty is attributable to the negligence of Lessor 

15. Lessee shall furnish, install and display continuously on the exterior of the station at a px 
the public, a legible sign showing that Lessee is occupying said station under a lease and is the x 














t visible and accessible t 
wner of the business 
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16. If Lessee shall d 








n the performance of any covenant contained in this lease, or if Lessee shall violate any agree- 
ments, covenants, conditions and obligations of this lease upon him imposed, or if Lessee shall fail to comply with and 
obey any of the laws, ordinances, rules, regulations, orders, directives and requirements, whether regarded as valid or invalid, 
of the Federal, State, City, Village, or other governr tal subdivision in which said station is located or of any and all of 


’ & 
their agencies, bureaus and departments, as by this lease required, or if Lessee shall become bankrupt, or become insolvent in 
an assignment for the benefit of creditors, Lessor in any event shall have the right to 


























the op n of Lessor, or shall make 




























































































































declare this lease terminated, and s have the further right, without notice and without recourse to any legal proceeding, to 
enter uy station and repossess sar including all property embraced within this lease, and Lessor shall have a first 
lien upor merchandise and other property of Lessee located upon the station to secure the payment of rent and all charges 
herecnder and the full performance by Lessee of all obligations to Lessor; and Lessor shall further have al! the rights and 
remedies provided by law for the very of rent and possession. It is understood that the failure or omission of Lessor to 
enforce any term, covenant or conditior lease or the acceptance of rent by Lessor after default or the happening of any 
f the above contingencies shall not be construed as a waiver of the rights of Lessor herein specified. If Lessee is an individual 
nd if he shall die duri the term of ease or any extension thereof, his lease shal] automatically ter ate 

17. Upon the termination of this lease by lapse of time or otherwise, Lessee agrees to return to Lessor t ste 

embraced within this lease, and any other property of Lessor located thereat, in their <« 
nable wear and tear incident to proper use th f excepted. In the event Lessee sha 
y of said ¢ erty, he agrees to replace the same with similar property of like value, or 
the market 

18. If r est included the uipment leased hereunder, Lessee agrees to maintain said safe or chest in 
good and u r he term here nd to be»r the expense of thereo r replacement thereof 
t being ur ia e€ at Lessee shall assume sses from r r larceny of the contents thereof 
and of any property embraced witt this 

19. Lessor reserves the rig y of ts, and employees for the purpose of examination and 
spection of the station and any proper f 

20 te ns or chang¢s in or additions to any buildings, structure r improvements at the s 
without first proc t nsent of Lessor so to do. Any work so authorized by Lessor shal! be at the sole 

xpense of h alteratior hanges or additi mad Lessee shall f th become the property 
Lessor, and a fa kind or character therefor. 

21. This lease is personal to Lessee and shall not be assigned in whole or in part, and the station or any part thereof shall 
not be subl all any rights or privileges herein granted Lessee be sold, transferred or assigned without the written 
consent of obtained 

22. If € ™m é edings are instituted for the condemnation of the station or any part thereof, or if 
Lessor shall dispose of said station or any part thereof or i interest therein, either voluntarily or involuntarily, in order that 
the station may be de ed wholly or partially to any public use, this lease shall, at the opti yf Lessor and upon written notice 
to Lessee, forthwith finally cease and termir and Lessee shall not be entitled to any damage award or purchase price, or 
any part of either, wh may be paid on account of such condemnation or sale. 





it 
23. Any prior agre Lessor leased the above described station or equipment to the Lessee is hereby 

























































ment ur 
terminated on and as the day nmencement of the term hereof, except as to any liability which may or shall 
have accrued under i vir f any said agreement prior to such effective can ation date. 
24. If the above described station is held by Lessor under lease, Lessor shall have the right to exercise any and all 

ation righ reserved to it under such underlying lease, and if such underlying lease shall be terminated for any cat or in 
any manner at any time prior to the expiration of the term herein provided, this lease, at the same time, shall expire and term 
inate without previous notice to Lessee, and Lessor shall not be liable to Lessee in damages or otherwise on account of such 
prior termination. This lease shall be subject to all conditions and restrictions affecting the station, including those which may 





be of record or in the underlying lease, if any, and also including building, building line, and zoning restrictions. If Lessee shall 
abandon, desert or vacate the staton during the term of this lease, or during any extension or renewal period, for a period of 
more than two (2) calendar days, Lessor may terminate this lease and repossess the station. If the operation of a service sta 
tion on said premises shall be prot ed during the term hereof by s 


tute, ordinance, order of court or other 
governmental authority, and not because of any fault or neglect of Lessee, this lease shall be subject to termination at the 
option of ther party. 


25. All notices given under this instrument shall be in writing, and may be given either in the statutory method, if any, 
the State where the station is located or by depositing the notice in the United States registered mail, postage prepaid, en- 
closed in an envelope addressed to the party to be notified at such party’s address as shown in this instrument or at any other 
known address of Lessee, and the date upon which such notice is so mailed shall be treated as the date of service. If there be 
more than one Lessee, notice to one shal! constitute notice to all. In addition, any notice given by Lessor to Lessee shall be valid 
if served upon Lessee in person or delivered to or left at the station. Lessee agrees to give to Lessor written notice within 
fifteen (15) days after the end of each quarter-annual period during the existence of this lease of each and every claim or de- 
mand that Lessee has against Lessor at the end of such period; and it is expressly agreed that Lessee’s failure so to notif 
Lessor of any such claims or demands (if any there be) shall constitute and be a waiver and release by Lessee of such claims 


or demands, other than claims and demands enforceable by penal action, that Lessee has against Lessor up to and at the end of 
such period. 

























ited or restr 





































































26. This lease constitutes a merger of all proposals, negotiations and representations with reference to the subject matter 
and provisions hereof, and may be altered, amended or modified only in writing signed by a representative of Lessor authorized 
to sign this instrument and by Lessee. Lessee acknowledges notice that this instrument may be executed on Lessor’s behalf only 
by one of its officers or managers and that none other has authority to authorize any action for which Lessor’s consent is required 
hereunder, or to consent or agree to any alteration, amendment, modification or limitation whatsoever of the terms of this lease 


This lease shall not be binding upon Lessor until executed on its behalf notwithstanding any delivery of possession to, or the 
acceptance of rent from, Lessee. 























Witness the hands and seals of the parties respectively attested or witnessed, the day and year first above written 


SUINTLAIR REFINING 
Signed, sealed and delivered in the presence of “< ke 


es / - CE €22¢ Me. 
Frrcecda hat : ; 


DistrictManager 


“SOA. cpu s. A ° i allie iain (SEAL) 


a" ae Lessee 
e Ve 7 tat (SEAL) 
as to essee 


“Lessee 





’ 
COMPANY, Lessor 
Vv 









































INVENTORY of buildings, 


n good order by the undersigned Lessee, from Sinclair Refining Company, Lessor 


SMALL BUSINESS PROBLEMS IN PETROLEUM INDUSTRY 427 


EXHIBIT A 


improvements, appliances, and equipment embraced within the foregoing lease, and received 


BUILDINGS AND YARD IMPROVEMENTS: .1 = Ilodern 3 bay service station w/o canopy 


PUMPS AND TANKS 


AIR EQUIPMENT: 


SIGNS: 


FURNITURE: 


TOOLS: 


MISCELLANEOUS EQUIPMENT: 


SINCLAIR REFINING COMPANY, Lessor 


By, Piste f VFA : 


3 


rr 


yee eee 


3000. U/c Tanks 
550 u/G Tank 3S5€G 


we7 fou A\. 


Computer vrumps, Ser. los, 4398, 8:51, Stok, 3753 


QQ 


Eco Air Stand, Ser. Noe. 16399 
D/O Hoist, Ser. Nos 1651.6 

KA Hoist, Sere Noe 1183228 
Keystone Air Comp, Ser. lio. 2701 
3 HeP. Motor, Sere Noe DF 6319 
- A=} Sign & Pole (Spar) 


2 
6 
$ 
1 
i 
b 


Rev. Licht.Polos 

Rev. Lichts 

CO Gal Kepg.''anks 

60 Gae Lubsitors 

120 ial Koro Tunk 

1, lo Puup & Dolly 

25 lb -rease kit “iat 
Oto Inprinters (Adds) Sere ios. 63690, 5332=D 


CERTIFIED AS CORRECT 


ee ee 


I fesee 
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APPENDIX ( 


' Form 731-D 20M 8-58 


Sinclair Refining Company 
REFINED OIL SALES AGREEMENT—DEALER 


(TANK WACON) 





This Agreement, mace ana entered into this 26th. 4” of august . 1959. by and between 

SINCLAIR REFINING COMPANY (a Maine corporation), having an office at the address hereinafter specified, as Seller, and 
FH. Thompson 

3293-Lee Street; 52%; Atianta; feorgia- — -——__-___ - — = — ———— o 


WITNESSETH, That, for the considerations herein contained, Seller hereby agrees to, and hereby does, sell to Dealer, 


and Dealer hereby agrees to, and hereby does, buy from Seller, during each yearly period this agreement is in effect, not less 


than 2405000 —- __—.gallons nor more an 300,000 — __..gallons, in the aggregate, of 


SINCLAIR H-C GASOLINE 


SINCLAIR POFER-Z_QASOLIMZ = 











PRICES: For each delivery of any above product Dealer shall pay Seller's official established tank wagon price per gallon 
to dealers (without any discount or deduction therefrom) for deliveries of such product prevailing at the time and for the 
place of each such delivery, as scheduled at the bulk plant from which delivery is made. Dealer agrees that Seller shall have 
the right to change said price from time to time without notice to Dealer except as scheduled at said bulk plant or as shown in 
Seller's invoices. 


1601-8 


PLACE AND METHOD OF DELIVERY: The gasoline purchased hereunder shall be delivered in fairly even monthly 
quantities by tank wagons or transport trucks to Dealer's place or places of business at 


1193 Lee Street, 8.¥, Atlanta, Ocergia 


DURATION OF AGREEMENT: This agreement shall continue in effect for one year beginning the $e - day of 
Pokeder. et Se Unless terminated as hereinafter provided, before or at the expiration of such initial 
period, eement shall continu full force and effect as to all ite terms, provisions and conditions from year to year, 


subject to cancellation by either party ae herein specified 


TERMS: Net Cash (without discount) on delivery. If Seller shall extend credit to Dealer, the right to withdraw credit 
at any time is reserved by the Seller. Payments shall be made by Dealer in lawful money of the United States, or its 


equivaicnt, and shall be made to Seller's branch manager or marketer at. a |» Georgia — ——- 


or to Seller's office at__ 





SS Marietta St, N. W. Atlanta 3, Georgia 


ADDITIONAL PROVISIONS 


1. In addition to the prices herein provided, Dealer shall pay Seller amounts equivalent to any and all taxes, excises, duties, 
charges and inspection and other fees, and any and all increases therein, which are now or may hereafter be imposed, directly 
or indirectly, by any domestic or foreign governmenta! authority or agency on, against, in respect of or measured by the 
products covered by this agreement, or any material contained in such products, or the importation, exportation, production, 
manufacture, sale, transportation, delivery or other handling of such products or material or any feature thereof or of this 
agreement. The amounts of ony such taxes, excises, duties, charges or inspection and other fees shal! be added to the prices 
eo erovieed wasn Seller either pays or becomes liable for the payment of any such taxes, excises, duties, charges or inspec- 

on and other fees 


(Bee reverse side) 
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Failure or refusal by Dealer to comply with requirements, which Seller may impose hereunder as to payments, shall entitle 
Se r to suspend deliveries pending such failur r refusal, or to terminate this agreement forthwith. The suspension of 


veries or termination of this agreement under any of the nditions herein set forth shall not in any wise prejudice Seller's 
sim for damages 





3. It is expressly understood and agreed that Seller shall not be obliged hereunder to sel! or deliver Sinclair Power-X Gasoline 
r Sinclatr U. S. Motor Specifications Gasoline or Sinclair U'ennant Gasoline unless specifically included above and until Seller 
s a sufficient supply thereof at the bulk plant from which deliveries are made to the Dealer. 














i In the event that Sinclair U.S. Motor Specifications Gaseli r Sinclair Pennant Gasoline is covered by this agreement, 
eller shall have the right and privilece f discontinuinu de rie thereof at any time and from time to time without 
to Dealer, and in the event of any such d nt ince, Seller shall have the riaht and privilege of delivering here- 

er, in lieu of the product so discontinued, any the sir ir ' ded a ne f roxima y the same specifications 

ne dis ntinued, and in such event the pplicable terms cand idition eluting to the product discontinued, including 

i ©, Shall apply with equal force and effect t the Si sir branded gasoline so substituted, it being expressly agreed 


hat Seller shall not be required to substitute any other branded gasoline 


5 In the event that Sinclair Power-X Gasoline is covered by this agreement and if Seller should at any time during the life 
f this agreement discontinue the marketing of Sinclair Power-X Gasoline in Dealer's territory and should market in such 
territory some other premium gasoline in place thereof, Seller shall have the right and privilege thereafter of delivering such 
ther premium «asoline instead of Sinclair Power-X Gasoline 


6. This agreement may be cancelled and terminated by either party at the expiration of the initial period herein specified, 
r at the end of any yearly period thereafter. upon thirty (30) days’ previous written notice to the other party 


Dealer shall not change or alter by any means whatsoever the nature, quality, or appearance of any of the products purchased 
and sold hereunder. Any violation of this provision by Dealer shall give Seller the right to suspend immediately further deliveries 
hereunder of such products or to terminate this agreement. Seller shall have the right from time to time during the life of this agree 
ment to change, alter, or amend any of the trade names or brunds under which products covered by this agreement are now or may 
ereafter be marketed. Seller agrees that the commodity sold hereunder shall be uniform in quality and at all times up to its standards. 








8. All orders hereunder will be filled with reasonable promptness, and it is agreed that Seller shall not be obliged to furnish 
any products hereunder nor be liable for loss or damage for failure or delay in making deliveries when such failure or delay 
irises frum (a) any failure of Seller's supply of containers therefor at any point from which Seller customarily would make 
deliveries. or (b) interruption of any means of transportation; or (c) acts of God, strikes, lockouts, differences among or with 
ts workmen, fires, accidents, civil commotion, war conditions in this or any foreign country, mechanical breakdowns in its 





manufactories or of its supplying pipe lines, acts of foreign or domestic Governmental! authority, including, but not limited to, 
any system of priority controls, allocations or requisitions; or (d@) any seizure or appropriation of any of Seller's property or of 
the management or operation thereof, or (e) any other cause reasonably beyond Seller's control, whether or not such cause 


shall be similar to any of the specifications of excuse hereinbefore stated 


, The sale of any motor fuel which may contain either an “Ethyl!” or any other anti-knock compound under this agreement ig 
subject to (a) all the provisions contained in the agreements under which Seller is licensed to manufacture and pell motor fuel 
-ontaining said compounds and (b) compliance by Dealer with all such provisions, rules, regulations and orders now in existence 
or which may hereafter be issued by the licensor or any governmental authority Saving jurisdiction insofar as the same apply 
to motor fuel purchased by Dealer from Seller. If Dealer shall fail or refuse to comp therewith, Seller may either suspend 
deliveries of such motor fuel or terminate this agreement in respect to such motor fuel. te is expressly agreed that such gasoline 


containing an “Ethy!” or other anti-knock compound is sold for use as a motor fuel only and is not to be used or resold for cleaning 
purposes under any circumstances. 





















10. Any notice to be given hereunder shall be in writing and shall be deemed to have been duly given if and when deposited 
in the United States mail, pro stamped and addressed t € party for whom intended at the address of such party herein 
specified r hen de ered personally to such party at such address Dealer axrees t Kive t Seller vritte notice withir 
fifteen days after the end of each quarter-annual period during the existence of thix agreement of each and every or 
te and that De er has ag nst Seller t the end f uch period and it expre wr i that e e s fa ire so to tify 
Seller of any such r de nd f there be sh constitute and be a er r vlease y Dealer of such claims 
r demands, other thar rims and d ix enf ‘ penal act that Dealer has against Seller up to and at the en 
f such od 

11 Any sales contract or agreement. covering tank wagon r transport truck deliveries of gasoline t t Dealer's place or 
places of business above specified, heretofore entered into between the parties heret s hereby cancelled and terminated on 
and as of the effective date hereof, except as to any liability or obligations which may or shall have accrued under and by 


virtue of any said contract prior to such effective cancellation date 

















12 Seller by authorizes Dealer to use the trade-mark and brand ‘ ts er ely nd ir 
reducts purchased from and tified by Seller, the same to be used du x xuch time only a t x 
effect. If Seller sha end to Den r permit Dealer to use y sis r de fa kind bear 
mark, brand name, syml r ean, to be used for the purpose of identifying dve L 
ipon demand to r r wet cn or device to Seller and to 4 nu ' ase of at a 
wale her rized to use. Dealer is permitted to use Sellers sa e, trade ark brand 
mbols a cans ¥ upen the followir litions a) th th Ww tir 
at they will not t used in the identifying r Ivertixing f ar x it 4 
l “ not per t r ne else t se r use r ft rint 1 ‘ ‘ ted . 
Dealer will not air any rie? title r ntere r rt Seller name, trade-marks 1 names « 
and slogans; and (e) that Dealer will never dire or indirectly deny lenying 
and exclusive ownership of Seller ir A to t? ame silure or refusa I with the 
set forth herein shall entitle Seller to terminate forthwith the within agreement, but such termination 
prejudice Sellers claim for damages 





13 This agreement shall not be a 





gned by Dealer in whole or in part: constitutes a me 





r of all proposals, negotiations and 





representations with reference to the ibject matter and provisions hereof and may be alte amended or modified only in writing 
signed by Dealer and by a representative of Seller authorized to sign this agreement. Dealer acknowledges notice that this agreement 
1y be executed on Seller's behalf only by one of its officers, managers, or chief clerks, and that none other has authority to cc nt 





or agree to any alteration, amendment, modification or limitation whatsoever of the term f this agreement 


WITNESS the hands and seals of the parties hereto the day and year first above written 


SINCLAIR “ININSy COMPSAY, Seller 
- a T { Cy ; 
a cL lee ta 


By 


WITNES 





teen Manager 
Districe Ls 


ATTEST +. H F Wh 


2 (SEAL) 
Secretary of Dealer Dealer 








430 SMALL BUSINESS PROBLEMS IN PETROLEUM INDUSTRY 


APPENDIX D 
S1pLeEs Co., 


Omaha, Nebr., March 2, 1960. 
Hon. JAMES ROOSEVELT, 


Chairman, Subcommittee No. 5, 
Washington, D.C. 


DEAR Mr. ROOSEVELT: This will refer to a statement which appears in the 
testimony presented by me before the House Small Business Committee at the 
hearings in Washington in December relating to coercive practices of the major 
oil companies. This statement appears on page 17 of my testimony and reads 
as follows: 

“T personally made a call on a Skelly station prospect, Lincoln, Nebr., for a 
model 880-58 Bishman tire changer. This changer sells from our Bishman ¢cata- 
log to the dealer at $349.50. When I quoted the price he got out his Skelly cata- 
log and showed me the same piece of equipment available through Skelly at 
$274.50. We run into this same situation very frequently on equipment through 
other major oil companies.”’ 

I now find that the statement there made was erroneous and I would request 
that it be stricken from my testimony. The facts are that the Skelly catalog 
listed two Bishman electric tire changers, one being the model 880, which is 
quoted in their catalog at $274.50 and quoted at the same price by automotive 
wholesalers, the other being the Bishman 880—58 air electric tire changer, the 
price of which is $349.50. The customer in this case was interested in purchas- 
ing a 880-58 tire changer and misread the catalog in suggesting that he could 
buy this particular tire changer at $274.50. 

Our branch manager at Lincoln, Nebr., was negligent in not thoroughly check- 
ing the description of the unit quoted in Skelly’s catalog, consequently concluding 
that the customer was correct that he could buy the tire changer at $274.50. 
More careful scrutiny would have indicated that the Skelly catalog correctly 
priced the 880—58 tire changer at $349.50, which would exactly correspond with 
the price that the automotive wholesaler catalog would show for this same piece 
of equipment. The statement, therefore, made in this case is erroneous and 
should be withdrawn. 

Sincerely yours, 


Victor L. Tort, 


Executive Vice President. 
x 








